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I.
The Americans with Disabilities Act TC \l1 "VII. 
The Americans with Disabilities Act" 
A.
Definition of “Disability” TC \l2 "A.
Definition of "Disability" 


1.
Actual Disability



a.
Anxiety Disorder
Jacobs v. North Carolina Admin. Office of the Courts, 780 F.3d 562 (4th Cir. 2015).  After the plaintiff was hired as an office assistant, she was promoted to deputy clerk, in which position she was asked to work at the front counter to provide customer service.  Soon after her promotion, the plaintiff started experiencing extreme stress, nervousness, and panic attacks, which she attributed to her social anxiety disorder, and she asked to be reassigned to a position with less direct interpersonal interaction. The employer denied her request for a reasonable accommodation and then terminated her.  Reversing, the Fourth Circuit held that the district court misapplied the summary judgment standard by impermissibly crediting the employer’s contested version of the facts and by failing to properly acknowledge key evidence offered by the plaintiff.  In particular, in concluding that the plaintiff did not have a disability, the district court erroneously relied on the employer’s forensic psychiatrist, who had not examined the plaintiff and, instead, based his report on a review of her medical records, social media use, and employment records and on a report of a private investigator who observed the plaintiff at a new job.  The district court inexplicably ignored a conflicting report by a forensic psychiatrist who had examined the plaintiff and concluded that her social anxiety disorder was a disability as defined by the ADA.  On appeal, the employer argued that the plaintiff could not have been substantially limited in interacting with others because she “interact[ed] with others on a daily basis,” “routinely answered inquiries from the public at the front counter,” “socialized with her coworkers outside of work,” and engaged in social interaction on Facebook.  Noting that a person does not have to “live as a hermit in order to be ‘substantially limited’ in interacting with others,” the Fourth Circuit found that the employer misunderstood “both the meaning of ‘substantially limits’ and the nature of social anxiety disorder.”




b.
Asthma/Respiratory Conditions

McKnight v. Nationwide Better Health Ins., 2014 WL 2435918 (D. Md. May 29, 2014).  The plaintiff, a disease management coordinator, alleged that her employer terminated her for attendance problems due to her asthma, rather than accommodating her by moving her desk away from an air vent or reassigning her to the daytime shift.  Granting the employer’s motion for summary judgment, the court held that the plaintiff offered no evidence that her asthma substantially limited her breathing, noting that having “asthma is not enough alone.”




c.
Attention Deficit Disorder
Weaving v. City of Hillsboro, 763 F.3d 1106 (9th Cir. 2014), cert. denied, 135 S. Ct. 1500 (2015).  The plaintiff, who was terminated from his position as a police sergeant following severe interpersonal problems with fellow officers that created a hostile working environment for those officers, alleged that he was discriminated against based on his attention deficit hyperactivity disorder (ADHD).  In deciding to terminate the plaintiff, the city had relied on the interviews of 28 employees who had described the plaintiff as “tyrannical,” unapproachable,” “noncommunicative,” “belittling,” “demeaning,” “threatening,” “intimidating,” “arrogant,” and “vindictive.”  Denying the city’s motion for summary judgment, the district court found that the plaintiff was fired because of his disability.  Reversing the district court, the Ninth Circuit found that the plaintiff failed to show that his ADHD substantially limited his performance of any major life activity.  Noting that the plaintiff had experienced recurring interpersonal problems throughout his professional life, which had had significant repercussions on his career as a police officer, the court distinguished “‘getting along with others’ (a normative or evaluative concept) and ‘interacting with others’ (which is essentially mechanical).’”  Although the plaintiff’s ADHD “may well have limited his ability to get along with others,” the appeals court concluded that this did not amount to a substantial limitation of his ability to interact with others, within the meaning of the ADA.



d.
Autism
Glaser v. Gap Inc., 994 F. Supp. 2d 569 (S.D.N.Y. 2014). The plaintiff, who had worked as a merchandise handler at a distribution center for more than seven years, alleged that the defendant violated the ADA when it subjected him to a hostile work environment, failed to accommodate him, and terminated him for alleged misconduct.  Although the defendant contended that the plaintiff’s autism did not substantially limit his ability to “interact with others,” the court held that, under the ADAAA, the term “substantially limits” is not meant to be a demanding standard.  EEOC regulations enumerate impairments, including autism,that “will, at a minimum, substantially limit the major life activities indicated.”  The regulations state that autism “substantially limits brain functions” and also might limit other major life activities not explicitly identified.  Relying on evidence that the plaintiff frequently had been advised not to distract his coworkers, not to put his arm around his supervisor or touch her when speaking to her, and to stand further apart from others when talking, the court held that the defendant could not “seriously argue” that the plaintiff’s ability to interact with others was not impaired.




e.
Back/Leg/Knee Impairments
Summers v. Altarum Inst. Corp., 740 F.3d 325 (4th Cir. 2014). The plaintiff, a senior analyst for a government contractor, fell and fractured his left leg, tore a tendon in his left knee, fractured his right ankle, and ruptured a tendon in his right leg.  Following two surgeries, the plaintiff’s doctors restricted him from putting any weight on his left leg for six weeks and estimated that he would not be able to walk normally for at least seven months.  After a period of short-term disability, the plaintiff asked to work from home but, instead, was terminated.  The district court granted the employer’s motion to dismiss the plaintiff’s ADA discriminatory discharge claim, concluding that the impairment was too temporary to be a disability.  Reversing, the Fourth Circuit gave Chevron deference to EEOC’s amended ADA regulations, which state that “effects of an impairment lasting or expected to last fewer than six months can be substantially limiting,” 29 C.F.R. §1630.2(j)(1)(ix).  The court also noted that, according to the accompanying appendix, “the duration of an impairment is one factor that is relevant” and “[i]mpairments that last only for a short period of time are typically not covered, [but] may be covered ‘if sufficiently severe.’”  Citing an appendix example (“[I]f an individual has a back impairment that results in a 20-pound lifting restriction that lasts for several months, he is substantially limited in lifting….”), the court reasoned:  “If, as the EEOC has concluded, a person who cannot lift more than twenty pounds for ‘several months’ is sufficiently impaired to be disabled within the meaning of the amended Act, then surely a person whose broken legs and injured tendons render him completely immobile for more than seven months is also disabled.”  The appeals court also noted that the district court’s holding that a “temporary injury” cannot be a disability erroneously relied on pre-ADAAA case law.  

Mazzeo v. Color Resolutions Int’l, L.L.C., 746 F.3d 1264 (11th Cir. 2014).  The plaintiff, who provided technical and sales services to customers, was diagnosed with a herniated disc and torn ligaments in his back that caused pain in his lower back and down his leg and that intermittently affected his ability to walk, sit, stand, bend, run, or lift objects weighing more than ten pounds.  Shortly after informing his employer that he was scheduled to have back surgery, he was terminated.  The district court granted the employer’s motion to dismiss the plaintiff’s ADA discriminatory discharge claim, reasoning that his doctor’s affidavit was insufficient and conclusory.  Reversing, the Eleventh Circuit found that because the plaintiff’s doctor explained that the plaintiff’s back problems stemmed from “nerve root involvement caus[ing] radicular symptoms” and indicated that his limitations were “substantial . . . and permanent,” the affidavit presented sufficient evidence, in light of the new standards under the ADAAA, to show that the plaintiff’s herniated disc substantially limited a major life activity.

EEOC v. St. Joseph’s Hosp., 2015 WL 685766 (M.D. Fla. Feb. 18, 2015).  EEOC alleged that the hospital unlawfully terminated a psychiatric nurse, who had started using a cane following hip replacement surgery, rather than reassigning her. Although the nurse’s doctor indicated that she had a “gait dysfunction” due to her hip surgery and obesity, EEOC argued that she had stenosis and spondylosis dating back before her surgery. Noting that “the primary object of attention in cases brought under the ADA should be on whether covered entities have complied with their obligations” and that the question of whether an individual’s impairment is a disability “should not demand extensive analysis,” the court concluded that the nurse’s “gait dysfunction” identified by her doctor was sufficient to establish that she had a disability at the time of her termination.

Vaughan v. World Changers Church Int’l, Inc., 2014 WL 4978439 (N.D. Ga. Sept. 14, 2014).  The plaintiff, an accountant, alleged that she was terminated after sustaining back and other injuries in a car accident. Granting the employer’s motion for summary judgment, the court held that although the plaintiff’s treating physician diagnosed her with several conditions (lumbar sprain/strain, muscle spasms, and an ankle sprain), “he offered nothing specific regarding the pain these conditions caused  [and] did not, even in a conclusory fashion, state the effects of this pain on her major life activities – the ability to sit or stand for prolonged periods of time – were at all substantial, or at least substantial as compared to most people in the population.”  The court also noted that the plaintiff’s doctor was unable to assess how episodic her pain would be.

McFadden v. Biomedical Sys. Corp., 29 A.D. Cas. (BNA) 737, 2014 WL 80717 (E.D. Pa. Jan. 9, 2014).  The plaintiff, a director of business development, alleged that his former employer refused his request for sick leave to have back surgery for his herniated discs and retaliated by terminating him.  In its motion for summary judgment, the defendant argued that the plaintiff’s allegation that his back condition sometimes caused him pain and limited his ability to walk, stand, or sit for long periods of time was insufficient to establish a significant restriction on a major life activity.  Disagreeing, the court held that, given the “ADAAA’s liberalized standards,” the plaintiff’s allegation that he had an impairment that was disabling was sufficient to overcome a motion to dismiss.

Rocco v. Gordon Food Serv., 998 F. Supp. 2d 422 (W.D. Pa. 2014), appeal filed (3d Cir. June 26, 2014).  The plaintiff, a delivery driver, alleged that he was denied a reasonable accommodation and terminated based on his knee injury, which initially caused pain requiring prescription medication and limited his ability to walk or lift. The court held that because the plaintiff’s alleged limitations, including his inability to concentrate or sleep (caused by the pain medication), had resolved by the time of the alleged adverse employment decision, he failed to establish that he had a disability.




f.
Blood Disorders

Johnson v. City of Chicago Health Dep’t, 549 F. App’x 579 (7th Cir. 2014).   A former health aide alleged that she was denied a reasonable accommodation and terminated because of her sickle cell anemia, which, at times, substantially limited her ability to walk or bend.  Reversing dismissal of the plaintiff’s complaint, the Seventh Circuit held that the district court erred in finding that the plaintiff failed to show that her walking (or any other major life activity) was substantially impaired.  Noting that the plaintiff submitted a form from her treating physician to support her request for reasonable accommodation, indicating that she “needed a walker and would have ‘gait instability’ for six to nine months,” the court held that a reasonable jury could conclude that the plaintiff was substantially limited in walking.  




g.
Breast Infection

McKenzie-Nevolas v. Deaconess Holdings L.L.C., 29 A.D. Cas. (BNA) 366, 2014 WL 518086 (W.D. Okla. Feb. 7, 2014).  The plaintiff, a former medical assistant, alleged that she was terminated based on recurrent cellulitis/infectious mastitis of her left breast (inflammation of the soft tissue), which caused redness, pain, and sometimes fever.  Noting that no abscess was found in the plaintiff’s breast, that she never required drainage of her breast or a breast biopsy, that the limited infection of her breast was temporary and of short duration and did not spread to other parts of her body, and that her doctors never placed her on any restrictions or limitations, including lifting, the court concluded that she failed to establish that she had an impairment that substantially limited one or more of her major life activities.




 h.
Cancer/Abnormal Cell Growth

Wade v. New York City Dep’t of Educ., 2014 WL 941754 (S.D.N.Y. Mar. 10, 2014).  The plaintiff, a drama teacher, alleged that she was terminated because she disclosed that she had cancer.  Granting the employer’s motion for summary judgment, the court held that “cancer, without more, does not qualify as a disability.”

Showers v. Endoscopy Ctr. of Cent. Pa., 58 F. Supp. 3d 446 (M.D. Pa. 2014).  The plaintiff, a receptionist, alleged that she was terminated four months after she returned from leave for colon cancer.  The employer argued that because the plaintiff’s cancer was in remission after surgery, she did not have a disability within the meaning of the ADA.  Citing Unangst v. Dual Temp Co., 2012 WL 931130 (E.D. Pa. Mar. 19, 2012), the court held that although the plaintiff’s cancer was in remission, it could substantially limit major life activities when active. However, because the plaintiff could not establish that the employer’s asserted reasons for her termination were pretextual, the court granted summary judgment to the employer.


i.
Depression 
Gaube v. Day Kimball Hosp., 2015 WL 1347000 (D. Conn. Mar. 24, 2015). The plaintiff, a registered pharmacist, alleged that she was denied a reasonable accommodation for her depression, migraines, and insomnia, which she asserted substantially limited her ability to “get restful sleep” and concentrate.  The district court held that the plaintiff failed to show that her ability to sleep or concentrate was substantially limited as compared to that of the general population.  However, while careful to avoid holding that “the mere presence of the word ‘depression’ in a complaint means that a plaintiff’s brain function is substantially limited and that a disability under the ADA is plausibly alleged,” the court held that the plaintiff’s allegations – that her depression is “long-term,” that she had been prescribed medication for her depression, and that she regularly saw her physician for treatment – were sufficient to plausibly allege that she suffers from a major depressive disorder.  Therefore, the court denied the employer’s motion to dismiss.




j.
Diabetes

Quarles v. Maryland Dep’t of Human Res., 2014 WL 6941336 (D. Md. Dec. 5, 2014).  The plaintiff, a computer network specialist, alleged that her employer failed to provide a reasonable accommodation for her diabetes and terminated her.  Noting that an “individual who is a diagnosed diabetic is not per se disabled under the ADA,” the court found that the plaintiff failed to provide evidence of the type of diabetes she has, the degree to which it limits her movement, or how it affects her life.  The court also noted that because the plaintiff failed to address whether her condition substantially limits her ability to eat or the function of her endocrine system – “two major life activities often cited by individuals with diabetes who bring ADA claims” – she failed to proffer sufficient evidence that her diabetes substantially limits her in a major life activity.




k.
HIV Infection

Lundy v. Phillips Staffing, 29 A.D. Cas. (BNA) 685, 2014 WL 811544 (D.S.C. Mar. 3, 2014).  The plaintiff alleged that the defendant fired him after learning that he had HIV.  The court noted that although the Fourth Circuit had not definitively held that asymptomatic HIV is a per se disability, the plaintiff showed that he had HIV, “which is a physical impairment that has a ‘constant and detrimental effect on the infected person’s hemic and lymphatic systems.’”  Further noting that the “[t]he lymph nodes, where the virus is most prevalent during the asymptomatic phase, play a key role in the body’s immune response system, a major life activity under the ADAAA,” the court concluded that the plaintiff had a physical impairment that substantially limited one or more major life activities.

l.
Kidney Conditions

Mastrio v. Eurest Servs., Inc., 2014 WL 840229 (D. Conn. Mar. 4, 2014).  The plaintiff, a chef manager, alleged that he was terminated after missing work for one month while undergoing treatment for kidney stones. Granting the employer’s motion to dismiss the plaintiff’s ADA claim, the court held that although the plaintiff had a “single occurrence” of a short-term impairment that substantially limited several major life activities while he was recovering from his operation, he failed to show that his kidney stones were “either episodic or chronic in nature such that potential instances of future outbreaks [were] possible.”




m.
Migraine Headaches
Jacobs v. York Union Rescue Mission, Inc., 2014 WL 6982618 (M.D. Pa. Dec. 10, 2014).  The plaintiff, a cashier and stocker, alleged that she was terminated because of absences caused by migraine headaches.  The plaintiff argued that her testimony that her chronic migraines limit her ability to “see, think, concentrate, focus, function, sleep, clean, vacuum, shop, take care of her children, work[,] and be exposed to light or noise,” combined with medical records reflecting her  diagnosis and treatment, was sufficient to establish that her migraine condition is a disability under the ADA.  Noting that the Third Circuit had held that “evidence of chronic pain alone does not establish a disability under the ADAAA,” the court found the plaintiff’s testimony self-serving.  Relying on evidence that the plaintiff had only five migraine-related doctor’s appointments over the course of three years and that two of those visits were scheduled for other reasons, the court found that there was insufficient evidence to demonstrate that her migraines substantially limited a major life activity.

Freelain v. Village of Oak Park, 29 A.D. Cas. (BNA) 927, 2014 WL 148739 (N.D. Ill. Jan. 15, 2014).  The plaintiff, a police detective, alleged that he was denied leave under the FMLA, sexually harassed, discriminated against on the basis of disability (anxiety that resulted in headaches, fatigue, and migraines), and retaliated against in violation of the ADA.  The court held that, even if the plaintiff had the impairments he alleged, merely having a “medically identifiable impairment” is not enough to establish a disability under the ADA.   “[T]he focus is on whether the impairments substantially limit a major life activity, not whether an impairment has a name.”  Referring to a decision that relied on pre-ADAAA case law, even though the alleged discrimination in this case occurred after the effective date of the ADAAA, the court also stated that short-term, temporary restrictions, with little or no long-term impact, generally are not substantially limiting and do not render a person disabled for purposes of the ADA.




n.
Post Traumatic Stress Disorder (PTSD)

Pack v. Illinois Dep’t of Healthcare & Family Servs., 2014 WL 3704917 (N.D. Ill. 2014).  The plaintiff, an office coordinator, alleged that her employer failed to reasonably accommodate her extreme anxiety and PTSD by reassigning her to another supervisor.  The court held that a mental condition that arises only in the presence of a single supervisor is not a substantially limiting impairment under the ADA.

Sellers v. Deere & Co., 23 F. Supp. 3d 968 (N.D. Iowa 2014).  The plaintiff, a supply management specialist, alleged that he was subjected to several adverse actions because of his PTSD, obsessive/compulsive disorder, depression, and anxiety. Noting that “not all persons who suffer from depression, anxiety or [PTSD] are ‘disabled’ within the meaning of the ADA” and that it is “insufficient for individuals attempting to prove disability . . . to merely submit evidence of a medical diagnosis of an impairment,” the court held that the plaintiff failed to show that his condition substantially limited any major life activities.

o.
Obesity
Powell v. Gentiva Health Servs., Inc., 2014 WL 554155 (S.D. Ala. Feb. 12, 2014).  A former account executive, whose job duties were to make 10 to 12 sales calls per day to market the defendant’s hospice services, alleged that she was terminated based on her morbid obesity. Citing to pre-ADAAA cases (but acknowledging that the ADAAA governs), the court noted that a plaintiff’s status as being overweight, without more, had been held not to constitute a disability;  rather, the question turns on an individualized inquiry about the specific condition and its limitations.  Relying on the plaintiff’s testimony that (despite being 5’3” and weighing 230 pounds) her weight did not interfere with her ability to do her job; impair her ability to care for herself, engage in day-to-day activities, or walk; or cause any health conditions, the court held that no reasonable factfinder could conclude that her obesity substantially limited one or more of her major life activities so as to render her disabled.


p.
Pregnancy-Related Complications
Oliver v. Scranton Materials, Inc., 2015 WL 1003981 (M.D. Pa. Mar. 5, 2015).  The plaintiff, an account executive, alleged that she was not allowed to return to work following leave for complications after the birth of her triplets.  Finding that the plaintiff did not “specify what ‘complications’ and ‘surgery’ [she] actually experienced, but only recite[d], in talismanic fashion, that some complications and surgery occurred,” the court held that it could not engage in the necessary individualized assessment to determine whether she could state a claim under the ADA. 

Lang v. Wal-Mart Stores E., L.P., 2015 WL 898026 (D.N.H. 2015).  After the plaintiff, who was pregnant, pulled a muscle in her groin while unloading a truck, her doctor recommended that she not lift more than 20 pounds and requested that Wal-Mart accommodate her by assigning her to trailers that did not need to be offloaded by hand or by transferring her to a different position that did not require heavy lifting. Wal-Mart denied the plaintiff’s request on the grounds that her pregnancy was a “temporary condition.”  The plaintiff alleged that Wal-Mart discriminated against her on the basis of disability by failing to provide a reasonable accommodation.   The court held that, although the plaintiff attempted to circumvent the hurdle that pregnancy, alone, does not constitute a disability by arguing that the lifting restrictions suggested by her doctor constituted a “pregnancy-related impairment,” she failed to present any evidence that her lifting restrictions were “the result of a disorder or an unusual or abnormal circumstance, rather than a routine suggestion to avoid strenuous labor during pregnancy.” Thus, granting summary judgment to the employer, the court concluded that the plaintiff failed to show that she had a disability related to her pregnancy.

McCarty v. City of Eagan, 16 F. Supp. 3d 1019 (D. Minn. 2014).  The plaintiff alleged that the employer violated Title VII by failing to accommodate her pregnancy.  Granting summary judgment to the employer, the court held that the plaintiff did not establish a prima facie case of failure to accommodate under the ADA or state law.  The court explained that the denial of the employee’s request to change from full- to part-time status to accommodate an eventual increase in daycare costs was not based on medical complications relating to her pregnancy, which might constitute a “disability,” but rather was due to her pregnancy-related financial concerns.  The court reasoned that neither pregnancy itself nor an impending increase in day-care costs constituted a pregnancy-related condition within meaning of the ADA.




q.
Other impairments

Hubbard v. Day & Zimmermann Hawthorne Corp., 2015 WL 1281629 (D. Nev. Mar. 20, 2015). The plaintiff, who was employed as a security guard at a live munitions storage facility, alleged that she was terminated because of extreme mood swings that stemmed from her hysterectomy to treat early uterine cancer.  In its motion for summary judgment, the employer argued that the plaintiff did not have a disability because her doctor only indicated that her emotional issues “could” be linked to her hysterectomy or medication.  Disagreeing, the court noted that it was “absurd” that the employer seemed to be suggesting that “just because a physician is not certain as to the reason for the symptoms that a patient experiences, the symptoms themselves cannot be disabling. Science does what it can, but not all of the mysteries of the human body have been solved.  Sometimes a doctor cannot determine what causes a disabling symptom, but that does not mean the symptom does not exist.”  Denying the employer’s motion, the court found that the plaintiff offered evidence “that she has a physical impairment that affects major life activities, including working and the operation of her endocrine system.”
Baron v. Advanced Asset & Property Mgmt. Solutions, L.L.C., 15 F. Supp. 3d 274 (E.D.N.Y. 2014).  The plaintiff, an assistant controller, alleged that he was terminated after he informed his supervisor that he needed open heart surgery to replace an aortic valve.  The plaintiff argued that “it is hardly disputable that the functioning of the heart is part of the ‘operation of a major bodily function’” and that his heart disease had progressed to the point that the function of his circulatory system was substantially impaired compared to the heart function of a normal individual.  Denying the employer’s motion for summary judgment, the court held that a reasonable trier of fact could conclude that the plaintiff’s aortic insufficiency, which affected the function of his circulatory system, was a disability.

Bob-Maunuel v. Chipotle Mexican Grill, Inc., 29 A.D. Cas. (BNA) 936, 2014 WL 185978 (N.D. Ill. Jan. 15, 2014).  The plaintiff, a general manager trainee, alleged that he was discriminated against based on his hernia, hypertension, eye disease, and kidney disease when his management training ceased and he was terminated.  In response to the complaint, the defendant argued that the plaintiff’s alleged medical conditions were not disabilities as defined by the ADA because they were “either fictitious, temporary, or [did] not limit any major life activity.”   The court held that although the plaintiff’s hypertension and kidney disease were not disabilities, his hernia and eye disease were, in that they substantially limited major life activities.  Specifically, the court found that because the plaintiff’s doctor restricted him from lifting more than ten pounds because of his hernia, the plaintiff was substantially limited in lifting.  Additionally, because the plaintiff contended that his eye disease interfered with his vision, prevented him from driving, gave him headaches, made it difficult for him to read voluminous documents, and caused his eye to leak fluid, he showed that he was substantially limited in seeing.

Kruger v. Hamilton Manor Nursing Home, 10 F. Supp. 3d 385 (W.D.N.Y. 2014).  The plaintiff, a licensed practical nurse, alleged that she was reassigned and demoted because of her broken arm.  Granting the employer’s motion for summary judgment, the court held that the plaintiff’s broken arm, which only temporarily affected her daily activities, was not a disability


2.
“Regarded as” Coverage  TC \l3 "3.
Regarded as Substantially Limited in a Major Life Activity" 



a.
“Regarded as” Coverage Not Satisfied





(1)
Action Not Taken “Because of” Impairment
Tramp v. Associated Underwriters, Inc., 768 F.3d 793 (8th Cir. 2014).  Affirming summary judgment for the employer on the plaintiff’s ADA claim alleging discriminatory discharge because of a knee impairment, the court held that the plaintiff could not prove “regarded as” coverage because there was no evidence the decisionmakers knew about her condition or her scheduled future surgery.

Brodzik v. Contractors Steel, Inc., 48 F. Supp. 3d 1183 (N.D. Ind. 2014).  The plaintiff, a steel company employee, took six weeks of leave for hernia surgery and returned to work without restrictions.  Shortly after his return, he was informed by his supervisor that he would be transferred from outside sales to inside sales.  The plaintiff alleged that the transfer would result in drastically changed duties and decreased commissions.  He asserted that in a heated argument his supervisor accused him of lying about the need for training for the new position, said he would not train the plaintiff because he did not have the time, told the plaintiff he made too much money and was not acting like a man, and then made threatening comments suggesting he would kill the plaintiff or someone else and stormed out of the building.  The plaintiff did not return to work and claimed he was constructively discharged based on the hernia.  The plaintiff contended that, because the employer gave him FMLA paperwork, it regarded him as disabled.  Granting the employer’s motion to dismiss, the court stated that the FMLA paperwork could support an inference that the employer thought of the plaintiff as having an impairment at the time he took his leave but did not support such a perception when the plaintiff returned to work, and the plaintiff did not allege that his hernia was mentioned when he returned to work.
McNally v. Aztar Indiana Gaming Co., L.L.C., 2014 WL 300433 (S.D. Ind. Jan. 28, 2014).  The employer did not “regard” the plaintiff as an individual with a disability, because there was insufficient evidence that the employer knew or thought the employee had depression or any other medical condition.  The employer’s statements to the effect that the employee should seek professional counseling to deal with his personal issues was a reference to the employee’s having shared that he had experienced a house fire and was going through a child custody dispute.

Kennedy v. Parkview Baptist Sch., Inc., 2014 WL 7366256 (M.D. La. Dec. 24, 2014).  The plaintiff, a school teacher with asthma, alleged she was terminated because of an actual or perceived disability.  Ruling that no reasonable jury could conclude she was “regarded as” an individual with a disability, the court held that the unconstested evidence showed that she had used only 7 of 28 available sick days in one school year and 12 of 29 available sick days in the next school year, and there was no evidence to support her assertion she was perceived as having used more sick leave than she should have.





(2)
Impairment Was “Transitory and Minor”
Budhun v. Reading Hosp. & Med. Ctr., 765 F.3d 245 (3d Cir. 2014).  The plaintiff, a credentialing assistant, broke a bone in her hand connecting her wrist to her pinky finger, and took FMLA leave because the injury interfered with her ability to type.  After a certain period of leave, she was replaced by someone else, but remained an employee until her failure to contact the employer at the conclusion of her leave, whereupon she was deemed to have voluntarily resigned.  She brought suit alleging violations of the FMLA retaliation and interference provisions, as well as the ADA.  Affirming dismissal of her disability discrimination claim without leave to amend the complaint, the court ruled that her allegations established that the perceived injury, a broken bone in her hand, was transitory and minor.
Taylor v. City of Shreveport, 49 F. Supp. 3d 477 (W.D. La. 2014).   The plaintiffs, city police officers, brought an ADA action challenging the city policy of requiring transfer to an administrative position when more than 15 consecutive sick leave days are taken.  Ruling that they could not show they were “regarded as” individuals with disabilities and granting the city’s motion to dismiss, the court held that only one plaintiff had specifically alleged she was “regarded as” an individual with a disability, and she only cited her pregnancy without alleging any pregnancy-related impairment that was not transitory and minor.

Koci v. Central City Optical Co., 2014 WL 6388469 (E.D. Pa. Nov. 14, 2014).  The plaintiff, a ten-year employee of an eyeglass lab, was terminated 22 days after her son, an optician who had depression and worked for the same company, attempted suicide.  After her son’s suicide attempt, the plaintiff took a leave of absence to care for him.  When she told the company president 10 days later that she intended to return, the president asked about her “depressed mental state” and said she should take another 8 days to care for herself.  Five days after that conversation, the president asked the plaintiff if she was “stable enough to return to work,” and despite the plaintiff’s assurances that she was fine, the president prohibited her from returning to work.  She returned anyway and was then immediately terminated and denied her quarterly bonus.  She sued under the ADA claiming discrimination based on perceived disability and based on association with a person with a disability.  On the former claim, the court held she could not show “regarded as” coverage because, viewing transitory and minor as a single standard excluding impairments lasting less than six months, the court ruled that, at most, the plaintiff was perceived to have a transitory and minor impairment.

Wilson v. Iron Tiger Logistics, Inc., 2014 WL 5298022 (E.D. Pa. Oct. 16, 2014).  Although a driver with frostbite on two fingers was granted workers’ compensation benefits from January 2010 to June 2010 and received limited doctor’s restrictions in November 2010, these facts “did not result in the defendant perceiving plaintiff as suffering from a severe on-going impairment as opposed to a transitory or minor one.”
Reynolds v. Ocean Bio Chem/Kinpak, Inc., 2014 WL 495354 (M.D. Ala. Feb. 5, 2014).  The plaintiff was unable to demonstrate that her supervisor regarded her as having a disability, notwithstanding his remark that she should “go home and get her foot better” and that she should return “in a couple of years if we have a position.”  The court concluded that the plaintiff’s fractured ankle, which occurred in February and was expected to limit her ability to stand or walk until early June, was “transitory and minor.”

Kruger v. Hamilton Manor Nursing Home, 2014 WL 1345333 (W.D.N.Y. Mar. 26, 2014).  Even if the plaintiff’s allegations were more detailed, as required to state a claim, the defendant’s motion to dismiss would be granted because the plaintiff’s broken arm was “transitory and minor.”  In so concluding, the court noted that the plaintiff, a licensed practical nurse who claimed that a shift transfer constituted a demotion, admitted that her activities had been only “temporarily impacted.”



b.
“Regarded as” Coverage Satisfied
Puckett v. Board of Trs. of the First Baptist Church of Gainesville, Inc., 2015 WL 690104 (N.D. Ga. Feb. 18, 2015).  The plaintiff, who had been employed as a maintenance worker by the defendant church for more than 15 years, was terminated.  In denying the church’s motion for summary judgment on his disability discrimination claim, the court ruled that he could show he was regarded as an individual with a disability even though he was not diagnosed with schizophrenia until after his discharge.  In reaching this conclusion, the court found a disputed issue of fact as to whether he was terminated because of an actual or perceived mental impairment.  The court cited testimony by the plaintiff’s wife that she had told his supervisor about his mental health treatment and symptoms, and moreover, that after he was terminated, the Minister of Administration told her that the plaintiff was fired because he was not “mentally” able to perform “extra tasks” and recommended he go on disability benefits.

Cook v. City of Philadelphia, 2015 WL 913201 (E.D. Pa. Mar. 2, 2015).  The plaintiff, who had applied to be a police officer, sufficiently pled allegations that he was regarded as an individual with a disability under the Rehabilitation Act when his conditional offer of employment was withdrawn two days after he underwent post-offer pre-employment psychological testing.  Although the city contended a rejection based on the test results did not mean the city perceived him to have a mental impairment, the court held that the allegations were sufficient for pleading purposes, and the court denied the employer’s motion to dismiss the Rehabilitation Act discrimination claim based on coverage.

Nevitt v. U.S. Steel Corp., 18 F. Supp. 3d 1322 (N.D. Ala. 2014).  In January 2011, at his previous job, the plaintiff injured his back.  In August 2011, he applied for a position as a utility technician at U.S. Steel, and was offered the job, contingent on passing a fitness-for-duty examination.  The employer’s medical director determined that the plaintiff’s medical restrictions could not be accommodated and that he could not perform the job safely, and the employer withdrew the contingent offer.  The court, relying on EEOC interpretive guidance, held that in evaluating whether an employer can establish a “transitory and minor” defense to a regarded as disabled claim, “courts should determine whether the perceived impairment is ‘transitory and minor,’ even if the perception is based on an actual injury that is objectively ‘transitory and minor.’”  Here, the court found that U.S. Steel perceived that the employee had an impairment lasting more than six months, and that the perceived impairment was thus not “transitory.”  Moreover, a fact finder could conclude that the plaintiff’s back impairment was not “minor,” because, while it did not cause him to miss work, he described the pain as lasting for almost six months, and treatment included two epidural steroid injections, prescribed narcotics and muscle relaxers, physical therapy, and use of a TENS unit – which “indicates his impairment was far more serious than ‘common ailments like the cold or flu’ that the EEOC considers a proper basis for a transitory and minor defense.”

Sherman v. County of Suffolk, 2014 WL 7370033 (E.D.N.Y. Dec. 29. 2014).  The plaintiff, a corrections officer, alleged he was subjected to discrimination based on age and disability when he was harassed and discharged following a quad strain injury.  While the plaintiff admitted he did not miss a day of work as a result of the January 27, 2010 injury and could soon run a mile in physical therapy, he asserted that the injury would require surgery and have life-long effects.  He was cleared for full duty on June 27, 2010.  In finding he could demonstrate “regarded as” coverage, the court held: “Even if the summary judgment record indicated that the injury was ‘minor,’ the Defendant must also show, for purposes of this motion, that there is no genuine issue of material fact that the injury was also ‘transitory.’ The summary judgment record indicates that the injury hampered the Plaintiff for at least six months after January 27, 2010, the date of the injury.”
Sobhi v. Sociedad Textil Lonia Corp., 2014 WL 7474338 (S.D.N.Y. Dec. 30, 2014).  The plaintiff, a retail sales associate, was granted eight weeks of leave for surgery to treat fibroid tumors, but when she sought to return to work, she was advised she had been terminated.  Denying the employer’s motion to dismiss her disability discrimination claim, the court found she could show she was regarded as an individual with a disability.  “Although Plaintiff's alleged impairment was transitory, given that it lasted, at most, eight weeks, the complaint, construed broadly, does not support the conclusion that Plaintiff's impairment was ‘minor’ as a matter of law.”

Bracken v. DASCO Home Med. Equip., 2014 WL 4388261 (S.D. Ohio Sept. 5, 2014).  Denying in part the defendant’s motion for summary judgment, the court ruled that the plaintiff, who worked for a home medical supply company, could show he was regarded as an individual with a disability even though he had not explicitly advised management of a diagnosis.  The plaintiff had advised supervisors about his symptoms of anxiety, depression, and related physical effects, and they had seen him crying at his desk and being irritable.  The court ruled this evidence could be sufficient for a jury to conclude that the employer had knowledge of the plaintiff’s mental impairment or perceived him as having a mental impairment, and terminated him because of it. 

Silk v. Board of Trs. of Moraine Valley Cmty. Coll., Dist. No. 524, 46 F. Supp. 3d 821 (N.D. Ill. 2014), appeal filed (7th Cir. June 27, 2014).  The employer argued that the plaintiff’s heart condition, which required triple bypass surgery, was “transitory and minor” because he was released for duty approximately one week after his hospitalization.  Rejecting the employer’s argument, the court held that while the impairment may have lasted less than six months and was thus “transitory,” the evidence did not meet the employer’s additional burden of proving that the condition was “minor.”  “Several cases treat these two statutory requirements in the disjunctive, but that interpretation is at odds with the statutory text and none of the cases offers a rationale for interpreting a conjunctive element as disjunctive.”  The court ruled that it would not infer as a matter of law that the impairment was minor based merely on the timeframe required to treat it.


B.
Definition of “Qualified Individual with a Disability” TC \l2 "B. 
Definition of Qualified Individual with a Disability" 


1.
Essential Functions TC \l3 "1.
Essential Functions" 



a.
Employer Judgment/Job Descriptions TC \l4 "a.
Employer Judgment"   
Demyanovich v. Cadon Plating & Coatings, L.L.C., 747 F.3d 419 (6th Cir. 2014).  Reversing summary judgment for the employer, the court noted that the job description did not identify lifting or any other physical fitness requirements for a machine operator, thus suggesting they were not essential functions.  The plaintiff had congestive heart failure, dilated cardiomyopathy, and diabetes.  He requested and was denied FMLA leave and reassignment to less physically demanding jobs.  Ultimately, he was terminated.  The court noted that while there was evidence that the plaintiff was unable to perform certain physical tasks at the time of his deposition, there was no evidence that he was unable to perform those tasks at the time he was terminated.  Indeed, the plaintiff’s supervisor testified that the plaintiff was performing satisfactorily at the time of his termination and that he was not fired for performance problems.

Rorrer v. City of Stow, 743 F.3d 1025 (6th Cir. 2014).  Reversing summary judgment for the employer, the court held that there was a genuine issue of material fact whether driving a fire apparatus under emergency lights was an essential function of a firefighter.  After the plaintiff developed monocular vision, the defendant fired him.  Initially, the department doctor who examined the plaintiff released him to return to work, but the chief medical officer reversed that decision after receiving a call from the Fire Chief complaining about the decision.  Although the National Fire Protection Association (NFPA) guidelines list the ability to operate a fire apparatus in an emergency mode as an essential job task of a firefighter, evidence did not show that the defendant had adopted those guidelines.  The record also suggested that the chief medical officer was unfamiliar with the NFPA guidelines and did not use them in determining that the plaintiff was no longer qualified.  While the ADA states that courts should give “consideration” to an employer’s judgment in determining the essential functions of a position, it does not require courts to defer to such judgment or to ignore the other statutory factors to be considered in identifying the essential functions.  The plaintiff stated that the consequences of excusing him from driving an apparatus during an emergency would have been minimal, that this task was not highly specialized, and that there were enough other firefighters available to perform this function.  Multiple firefighters noted that not everyone was required to drive an emergency vehicle.  Supporting this evidence, the job description, under “essential functions,” mandated performance of all listed job duties but also stated that a person “may” need to drive in an emergency.  Finally, the court held that the plaintiff’s statement that he would feel compelled to drive an emergency vehicle if ordered to do so did not make it an essential function, noting that a central purpose of the ADA is to prohibit employers from requiring employees with disabilities to perform tasks that the law deems nonessential.  .




b.
Limited Number of Employees TC \l4 "b.
Limited Number of Employees" 
Jacobs v. N.C. Admin. Office of the Courts, 780 F.3d 562 (4th Cir. 2015).  Reversing summary judgment for the employer, the court held there was “ample” evidence for a reasonable jury to conclude that providing customer service at the front counter was not an essential function of a deputy clerk with social anxiety disorder, particularly since there were 29 other deputy clerks potentially available to perform this job duty.  All deputy clerks had the same title and job description, but only four or five of them routinely worked at the front counter; the others performed filing and recordkeeping duties, many of which did not require face-to-face interaction with the public.  Generally, the most junior clerks were assigned to the front desk so they could gain knowledge about the office, but some new clerks had been permitted to start their jobs by doing filing.  Upon getting the job, Jacobs was assigned to work at the counter four days a week, but she soon began experiencing extreme stress and panic attacks while working at the counter.  The job description did not state that all deputy clerks must work at the front counter; fewer than 15% of the deputy clerks performed this function, and some never performed it.  Many employees were available to work at the front counter given that most deputy clerks received training to perform this duty.  Finally, the employer failed to produce evidence that “mastery” of the front counter was essential to successful performance of the job or that excusing Jacobs from this task would negatively impact operations.



c.
Time Spent Performing Function/Consequence(s) of Non-Performance TC \l4 "c.
Time Spent Performing Function/Consequence(s) of Non-Performance" 
Hawkins v. Schwan’s Home Serv., Inc., 778 F.3d 877 (10th Cir. 2015).  Affirming summary judgment for the employer, the court held that although the plaintiff had not driven a truck in the two and a half years prior to his leaving the company for failing to obtain DOT medical certification, he had previously driven trucks regularly (and had had the DOT certification to do so), and there existed a “constant potential” that he might need to drive again.  Therefore, the court found that the ability to drive a truck and to obtain DOT medical certification to operate such a vehicle were essential functions for a facility supervisor.  The court noted that the DOT’s regulation of the number of hours a driver can operate a vehicle, the re-stocking difficulties that the employers sometimes faced, the need to find a last-minute replacement driver to meet delivery requirements, and the fact that only one other employee at the facility, besides the plaintiff, was available to substitute as a driver all “increased the likelihood” that the plaintiff would need to be able to drive on occasion.  The plaintiff offered no evidence that the other employee qualified to drive would be on site and available when needed if the plaintiff was excused from driving trucks.  

Kauffman v. Petersen Health Care VII, L.L.C., 769 F.3d 958 (7th Cir. 2014).  Reversing summary judgment for the employer, the court held there was a genuine factual dispute regarding the amount of time a nursing home hairdresser had to spend wheeling residents to and from the beauty salon and thus whether this duty was an essential function of her job.  After surgery to reconstruct her bladder and hold it in place, the plaintiff’s doctor advised her to stop pushing residents who use wheelchairs, because doing so might cause her bladder to dislodge again.  She requested that another employee bring residents to and from the salon, but the administrator refused so the plaintiff quit.  The court noted that the administrator estimated that the plaintiff spent 60 to 65% of her workday wheeling residents, but the plaintiff estimated that, at most, she spent up to 12% of her day on this task and usually much less.  The court acknowledged that the plaintiff’s estimate might be incorrect, but it found the defendant’s estimate highly suspect as it would mean that a hairdresser spends almost two-thirds of her workweek simply bringing residents to and from the salon.  The court also noted that after the plaintiff quit, staff assisted the one remaining hairdresser by wheeling residents to and from the salon until a new hairdresser was hired.  No evidence showed that using staff in this way was costly to the nursing home or impacted care of the residents.  




d.
Attendance and Work Schedules TC \l4 "e.
Attendance and Work Schedules" 
EEOC v. Ford Motor Co., 782 F.3d 753 (6th Cir. 2015) (en banc).  Affirming summary judgment for the employer, the court held that regular and predictable on-site job attendance was an essential function of a resale buyer who worked as an intermediary between steel and parts suppliers.  It was also a prerequisite to performing other essential functions.  The court concluded that “regularly attending work on-site is essential to most jobs, especially the interactive ones.”  An employee with irritable bowel syndrome asked to telework for up to four days per week on an ad hoc schedule, but her job required teamwork, meetings with suppliers and stampers, and on-site availability to participate in face-to-face interactions.  The company required resale buyers to work in the same building as stampers, supporting the employer’s judgment that working in close proximity was essential.  The court rejected the employee’s unsupported testimony that she could perform her job functions from home, reasoning that an employee’s personal viewpoint and experience, alone, are not sufficient to determine what is an essential function.  While the employee stated she used conference call capabilities, rather than face-to-face meetings, to interact with colleagues and clients, the court noted that she did not indicate whether such methods of communication were effective.  The court did not find persuasive the EEOC’s argument that changes in technology made it easier to telework, because this general statement did not include evidence of specific technology that would permit this “highly interactive job” to be effectively performed from home.  Furthermore, the employee conceded that she could not perform four out of ten primary duties from home.  Finally, although the company permitted other resale buyers to telecommute, it did so only for one set day per week and with the employee’s agreement to come to the worksite if needed.  
Taylor-Novotny v. Health Alliance Med. Plans, Inc., 772 F.3d 478 (7th Cir. 2014).  Affirming summary judgment for the employer, the court held that regular attendance was an essential function of a contract specialist.  The plaintiff argued that the fact that the company allowed employees to work at home established that regular attendance was not an essential function.  The court disagreed, noting that the telework policy required employees “to adhere to an agreed-upon work schedule,” which included being available by phone and e-mail during that schedule, and to attend meetings by phone or in person as required by the employer.  Furthermore, the defendant regularly evaluated employees on attendance.  An employer’s judgment is critical in determining whether a function is essential, and the defendant applied the same attendance requirements regardless of whether employees worked in the office or from home.  Furthermore, the employee did not identify any reasonable accommodation that would permit her to meet this requirement.  The plaintiff’s doctor had sent the employer a note shortly before her termination indicating that as a result of multiple sclerosis the plaintiff should be allowed a flexible schedule to work “when she is doing well” but allowed “rest periods” when she is having a bad day.  This indicated the plaintiff’s disability prevented her from meeting the regular attendance requirement and thus showed her to be unqualified.  




e.
Interacting with Others TC \l4 "i.
Interacting with Others" 
Walz v. Ameriprise Fin., Inc., 779 F.3d 842 (8th Cir. 2015).  The ability to work well with others was an essential function for a process analyst.  Walz testified about the importance of working well with others and explained that respect, teamwork, and communication skills were also needed.  Walz also noted she was recruited for her position because of her skills in managing interpersonal relationships.  Walz admitted that her disability, bipolar affective disorder, caused serious behavioral problems that were disruptive, including being rude and insubordinate towards her supervisor, disparaging coworkers, sending nonsensical e-mails, and becoming excited and easily agitated.



f.
Driving and Travel TC \l4 "j.
Travel" 
Minnihan v. Mediacom Commc’ns Corp., 779 F.3d 803 (8th Cir. 2015).  Driving was an essential function of a technical operations supervisor who was required each quarter to do a prescribed number of quality inspections at customers’ homes to ensure the adequacy of the work done by the technicians he supervised.  In addition, a supervisor was required to go into the field to follow-up on customer complaints, deliver equipment to technicians, and perform unannounced safety checks on technicians.  All other supervisors drove themselves to customer homes to perform the quality inspections, as did the plaintiff before he developed a seizure disorder that resulted in a 6-month driving restriction each time he had a seizure.  The plaintiff had three seizures over an 18-month period.  Although neither party established how much time the plaintiff had actually spent driving before his disability precluded it, the plaintiff testified he had spent at least 50% of his working hours in the field, and the court concluded that the evidence was clear that driving facilitated the plaintiff’s ability to perform field work.  Many of the duties required of a supervisor, including the quality control inspections and following up on customer complaints, required field work that, in turn, required the ability to drive.  The court discounted the plaintiff’s testimony that it was “rare” that he had to leave the office to complete his duties; of greater weight was the “general experience and expectations” of all employees in the supervisor position.  The job description stated that a supervisor must have a valid driver’s license and that “good driving” was required for the position.  As a result of the driving restriction, other employees had to perform field work for Minnihan or had to drive him to an off-site location.  Finally, the court disagreed with the plaintiff’s argument that driving was not an essential function since the company had accommodated his inability to drive, off and on, for a total of ten months.  Noting that the company had told the plaintiff within the first five months of his driving restriction that it could not permanently accommodate his inability to drive, the court stated that a company does not concede that a function is marginal merely by agreeing to temporarily accommodate it nor does not such temporary removal of a function signal that permanent removal would not be onerous.  To find otherwise would punish employers that choose to go beyond what the ADA requires and discourage employers from helping employees by taking such action.  

Hawkins v. Schwan’s Home Serv., Inc., 778 F.3d 877 (10th Cir. 2015).  Affirming summary judgment for the employer, the court held that the ability to drive a commercial vehicle and obtain DOT medical certification required to drive such vehicles were essential functions for a facility supervisor, and thus the plaintiff’s failure to obtain DOT medical certification rendered him unqualified.  The written job description required a supervisor to manage the company’s fleet of trucks, which the plaintiff’s supervisor explained meant that supervisors might be required to drive trucks to facilitate repairs, fueling, and loading and unloading of goods.  While driving was not required on a daily basis, a supervisor needed to be able to step in to prevent delivery disruptions if drivers were unavailable.  The employer needed the flexibility to assign a supervisor to drive; for example, the company could not predict when DOT rules regarding the hours a driver was permitted to operate a vehicle might require a supervisor to relieve a driver.  Although the job description did not explicitly require that a supervisor drive trucks, it did require that a supervisor meet DOT requirements – including obtaining medical certification – and have an excellent driving record.  Evidence also showed that all facility supervisors were required to have DOT medical certification and that other defendant facilities required facility supervisors to drive.  Initially, the plaintiff obtained DOT medical certification and drove trucks when necessary, but after developing heart problems and high blood pressure, he failed a routine DOT medical evaluation.  A month later, still unable to pass the medical evaluation and having failed to obtain an alternative job within the company, the plaintiff signed a “voluntary resignation form,” under protest.  The court found that the plaintiff failed to offer “meaningful” evidence to refute the employer’s judgment and the written job description that obtaining DOT certification was an essential function that made it possible to perform the essential function of driving a commercial vehicle.  The EEOC’s ADA regulations specify that both an employer’s judgment and a written job description are key factors used to determine whether a function is essential.  
Jarvela v. Crete Carrier Corp., 776 F.3d 822 (11th Cir. 2015).  Affirming summary judgment for the employer, the court held that a commercial motor vehicle driver who was fired one week after receiving a clinical diagnosis of alcohol dependence failed to meet “an essential function” of the job requiring that a driver not have a current clinical diagnosis of alcoholism under U.S. Department of Transportation (DOT) regulations.  The written job description stated that a driver must meet DOT regulations, which included not having a current clinical diagnosis of alcoholism.  Furthermore, EEOC regulations (29 C.F.R. § 1630.16(b)(5)) specifically permit employers to comply with the DOT regulations.  Jarvela had taken FMLA leave to obtain 30 days of intensive outpatient treatment for his alcohol addiction.  Although the rehabilitation program and the employer’s doctor released Jarvela to return to work, both noted his “chronic” alcoholism and need for on-going treatment.  While the court declined to address how much time would have to elapse before a diagnosis of alcoholism would no longer be considered “current,” it held that a diagnosis of alcoholism received seven days prior to termination constituted a current condition under the DOT regulations, and as such it made Jarvela unqualified for his driver position.

EEOC v. LHC Group, Inc., 773 F.3d 688 (5th Cir. 2014).  Reversing summary judgment for the employer, the court held that a genuine issue of material fact existed as to whether driving was an essential function of a Team Leader Nurse.  Kristy Sones was originally hired to be a Field Nurse providing home health care to patients.  The parties disputed whether Sones was eventually promoted to be a Team Leader, which entailed more managerial functions, or was merely being cross-trained for those duties.  The job descriptions for both positions required a driver’s license, vehicle insurance, and access to a car; they also stated that more than 50% of daily assignments required travel to a patient’s location via car or public transportation.  Sones had a grand mal seizure, leading her doctor to prohibit her from driving for one year.  To the extent that Sones still held a Field Nurse position, the court affirmed summary judgment that driving is an essential function of that position.  The court relied on the job description and Sones’s testimony that as a Field Nurse she spent a couple of hours each day (25% of her time) driving to patients’ homes.  However, contrary to the position description, Team Leaders, in practice, drove far less frequently than Field Nurses and instead performed many of their duties in the branch office.  

Samson v. Federal Express Corp., 746 F.3d 1196 (11th Cir. 2014).  Reversing summary judgment for the employer, the court held that there was a genuine issue of material fact whether test driving trucks was an essential function of a mechanic, given the minimal amount of time that was spent performing this function.  The job description required all mechanics to have a commercial driver’s license for interstate driving.  To obtain this license an individual must pass a DOT medical examination.  Due to his insulin-dependent diabetes the plaintiff failed the examination, and the employer withdrew its job offer.  The court noted that requiring a commercial license might mean that test driving was a “highly specialized” job function and that a mechanic’s need to be able to repair a truck might involve test driving the vehicle.  However, the person eventually hired for the mechanic position testified that in three years he had only test driven trucks three times and that on at least one occasion he had someone else test drive a truck while he sat in the passenger seat and diagnosed the mechanical problem.  This mirrored the experience of mechanics in similar jobs in other facilities, who test drove an average of under four hours per year.  The court reasoned that if test driving were an essential function, it would be performed with more regularity by mechanics.  The court also noted that although Samson would have been the only mechanic at the facility, there were nine other licensed truck drivers who could have test driven vehicles.



C.
Reasonable Accommodation TC \l2 "D.
Reasonable Accommodation" 


1.
Notice of the Need for Reasonable Accommodation TC \l3 "1.
Notice of the Need for Reasonable Accommodation" 
Walz v. Ameriprise Fin., Inc., 779 F.3d 842 (8th Cir. 2015).  Affirming summary judgment for the employer on claims for wrongful termination and failure to accommodate, the court held that the employee failed to inform her employer about her non-obvious disability or to request an accommodation.  As a result of bipolar affective disorder, Walz began engaging in highly disruptive and erratic behavior.  After several attempts by her supervisor to discuss her behavior and offer help, Walz requested and was granted FMLA leave by the defendant’s third-party vendor that handles all such requests.  She never told her supervisor or anyone else at Ameriprise the reason for her FMLA leave.  Upon returning from leave, she gave her supervisor a note from her doctor at Allina Mental Health Services that cleared her to return to work and noted she had been stabilized with medication.  However, the note did not specify Walz’s condition or request any accommodations.  The court rejected Walz’s argument that her disruptive behavior and use of FMLA leave, as well as the doctor’s note, put Ameriprise on notice that she had a mental illness.  Nor did the court think sufficient notice was established by the supervisor’s testimony that he “surmised” from the doctor’s note that Walz had been treated for her mental health.  Even if the evidence constituted notice of a disability, it did not specify any resulting limitations that would require accommodation.  As a result, she was not entitled to reasonable accommodation, and without reasonable accommodation she could not show she was qualified.  
Taylor-Novotny v. Health Alliance Med. Plans, Inc., 772 F.3d 478 (7th Cir. 2014).  Affirming summary judgment for the employer, the court held that while the plaintiff requested and received a number of reasonable accommodations, she never explained how her request to use her badge scan to report her arrival times was needed to accommodate her multiple sclerosis.  The plaintiff had a long history of problems meeting attendance and punctuality requirements, both before and after her diagnosis of multiple sclerosis.  The defendant granted intermittent leave under the FMLA, as necessary, but always required the plaintiff to notify her manager when she would be late or absent and to explain why.  About three years after her diagnosis, the plaintiff requested reasonable accommodations to reduce the physical fatigue she experienced as a result of her disability.  The accommodations included having a coworker retrieve documents and deliver mail and reducing the files and other items she needed to carry between her office and her home.  The plaintiff also asked to use her badge scan to document her arrival time rather than having to notify her manager.  The defendant granted the accommodations to reduce fatigue but rejected the request to use her badge scan because it would not provide advance notice of her late arrival nor the reason for it.  The defendant ultimately fired the plaintiff after several more months of continuing attendance and punctuality problems, including failure to provide advance notice of a late arrival or explain the reason for it.  The court upheld the defendant’s refusal to permit the plaintiff to rely on badge scans rather than notifying her manager, because the plaintiff did not link this request to a limitation resulting from her disability.  Clearly, physical fatigue did not necessitate use of the badge scan.  In her brief, the employee claimed she also had problems with memory and mental fatigue as a result of her multiple sclerosis, but there was no evidence that she had ever communicated this to the employer.  The court rejected the plaintiff’s argument that, because the defendant deals in health matters, it should have known that mental fatigue was caused by multiple sclerosis.  Individuals with the same disability may experience different symptoms and limitations, so an employee must tell an employer what limitations she experiences as the result of her disability rather than relying on the employer to assume what accommodations are needed and why.  .

Withers v. Johnson, 763 F.3d 998 (8th Cir. 2014).  Affirming summary judgment for the employer, the court found that the plaintiff, an assistant probation officer, never requested a reasonable accommodation.  After injuring his back at work, the plaintiff took leave.  Upon his return to work, the defendant honored all work restrictions imposed by the plaintiff’s doctor.  After taking more leave, the plaintiff was released to return to work again.  He left two  messages asking his employer to call him but did not specify the reason for his call.  He next talked to a law clerk who, after checking with the judge who supervised the plaintiff, told the plaintiff to fax his medical release.  Six days after being released for work, the judge received the medical release.  The court’s rules required an employee to immediately provide a medical release; having failed to do so was considered a resignation.  Although the plaintiff alleged denial of reasonable accommodation, the court found that all medical restrictions were honored.  The plaintiff’s claim that he intended to ask that marginal functions be eliminated upon his return to work was immaterial because his employment ended for reasons unrelated to his disability before he made any such request.

EEOC v. Product Fabricators, Inc., 763 F.3d 963 (8th Cir. 2014).  Affirming summary judgment for the employer, the court found that an employee never requested a reasonable accommodation.  The employee suffered a workplace injury to his right shoulder in 2008.  A year later he mentioned to his boss that he was going to his doctor to discuss surgery on his shoulder, and he may have inquired about taking leave for surgery.  The meeting with his doctor occurred about one week after he was fired and a formal medical assessment occurred several weeks after that.  There was no evidence that the employee ever submitted documentation requesting leave for surgery prior to his termination.  Evidence that the defendant was aware of the possibility of surgery was insufficient to constitute a request for leave as a reasonable accommodation.

2.
Interactive Process

Jacobs v. N.C. Admin. Office of the Courts, 780 F.3d 562 (4th Cir. 2015).  Summary judgment for the employer was inappropriate given that evidence showed a reasonable accommodation was possible and a reasonable jury could conclude that the defendant acted in bad faith by failing to engage in the interactive process after a deputy clerk requested accommodation.  Jacobs, who had social anxiety disorder, began experiencing extreme stress and panic attacks a few weeks after being assigned to provide customer service at the front counter.  She told her supervisor about her disability and the problems she was experiencing, and that she had previously received treatment for the condition, including medication.  The supervisor suggested Jacobs resume treatment and reported this conversation to the clerk of the court.  Jacobs did seek medical treatment, but about four months later she sent an e-mail to her three immediate supervisors in which she requested that, due to her disability, she be trained to fill a different role in the office and work at the front counter only one day a week rather than the current four days.  The next day, Jacobs contacted one of the supervisors in person who told her that only the clerk of the court had authority to grant her request, but the clerk was on a three-week vacation.  Jacobs forwarded the e-mail to the clerk and asked the supervisor if she could take accrued leave.  The supervisor questioned the need for leave and then denied it, even though previous requests for leave had always been granted without asking why it was being taken.  When the clerk returned to the office, she promptly fired Jacobs without discussing the request for accommodation, which Jacobs saw sitting on the clerk’s desk when she met with the clerk.  Undisputed evidence showed that each of the three supervisors refused to discuss Jacobs’s request for reasonable accommodation, even though the clerk testified that they had authority to reassign her to different job duties.  
Minnihan v. Mediacom Commc’ns Corp., 779 F.3d 803 (8th Cir. 2015).  The court held that the employer engaged in good faith in an interactive process with the plaintiff in attempting to find a reasonable accommodation after a seizure disorder made it impossible for him to continue driving, an essential function of his job.  Affirming summary judgment for the employer, the court found no evidence that the company refused to provide Minnihan with an appropriate reasonable accommodation; to the contrary, during the interactive process the company offered Minnihan the only possible viable accommodations.  The plaintiff’s supervisor and Human Resources personnel suggested that he apply for non-driving jobs in another facility and told him he could use company time to learn about and apply for the available positions.  The plaintiff rejected these jobs and instead asked about job openings in his current facility; he was told no open jobs were available.  Next, the plaintiff requested and was granted the right to continue being excused from driving for another couple of months until his driving restriction ended.  (During a 16-month period, the company excused Minnihan from driving for 10 months.)  A few months later, after having another seizure that triggered another six-month driving restriction, the company offered the plaintiff a non-driving job in another facility with the same pay and benefits.  The plaintiff responded that the commute to the new facility was not possible given his driving restriction, and he again inquired about non-driving jobs in his current facility.  The company responded that there were no non-driving jobs with comparable pay, and provided the plaintiff with information about possible transportation options to the other facility, including information on rideshares and public transportation.  It also gave Minnihan the name of another employee who could drive him to the new facility.  The company rejected Minnihan’s suggestion that the company hire an employee to perform the driving functions of his job.  Finally, the company said that Minnihan could apply for FMLA leave, and he was terminated when he did not apply for the leave.  
EEOC v. Kohl’s Dep’t Stores, Inc., 774 F.3d 127 (1st Cir. 2014).  Affirming summary judgment for the employer, the court held that an employer’s refusal to provide the accommodation specifically requested does not constitute bad faith, as long as the employer makes an “earnest attempt” to discuss other possible accommodations.  Furthermore, an employee’s refusal to participate in discussions about other accommodations demonstrates a lack of good faith participation in the interactive process.  An employee with type I diabetes found that her disability was aggravated when the employer adopted a new schedule requiring her to work various shifts at different times.  Her doctor requested that she be given a day shift so she could better manage her stress, glucose level, and insulin therapy.  The employer instead suggested that the employee be exempt from swing shifts (having a night shift followed by a day shift) but that she still work nights and weekends and take breaks.  The employee reiterated a wish to return to a steady daytime shift but was told that would not be possible.  In response, the employee said she had no choice but to quit and stormed out of the office.  The store manager followed and asked what she could do to help the employee and requested that the employee consider other accommodations, rather than resigning.  The employee responded that the store had basically refused to help her so she cleared out her locker and left.  A few days later the store manager contacted the employee to ask if she would consider alternative accommodations for both part-time and full-time work rather than resigning, but nothing came of this exchange and the defendant terminated the employee.  While the court acknowledged that the store’s response to the accommodation request may have been “ham-handed,” it nonetheless found that the defendant’s subsequent overtures were not “empty gestures.”  They showed a willingness to discuss alternative accommodations that would meet the needs of both the employee and the store, but the employee refused to listen or engage in a dialogue to determine if a mutually agreeable accommodation was possible.  As a result, the employee was primarily responsible for the breakdown in the interactive process.

EEOC v. LHC Group, Inc., 773 F.3d 688 (5th Cir. 2014).  Reversing summary judgment for the employer, the court held that the defendant’s failure to engage in the interactive process helped to create genuine issues of material fact whether a Team Leader Nurse with a seizure disorder could still perform the essential functions and therefore be considered qualified.  The court affirmed summary judgment on the failure-to-accommodate claim, concluding that EEOC had abandoned that claim on appeal.  The court therefore analyzed the issues of engaging in the interactive process and reasonable accommodation solely with respect to whether the nurse was qualified, which was an element of her claim that she was unlawfully terminated.  Kristy Sones was originally hired to be a Field Nurse providing home health care to patients.  The parties disputed whether Sones was eventually promoted to be a Team Leader, which entailed more managerial functions, or was merely being cross-trained for those duties.  Sones had a grand mal seizure, leading her doctor to prohibit her from driving for one year.  To the extent that Sones still held a Field Nurse position, the court affirmed summary judgment since driving was an essential function of that position.  But, if Sones held a Team Leader position where driving might not be an essential function, then the defendant’s failure to engage in the interactive process to discuss alternative modes of transportation may undermine its argument that Sones was not qualified for that position.  Given the “relative infrequency” of driving in a Team Leader position, Sone’s proposed solutions to the inability to drive were “not so unreasonable” that they excused the defendant from discussing accommodations with her.  The court also found that the defendant had failed to engage in an interactive process when Sones requested “extra help” with computer-related requirements of her job because new antiseizure medications were causing memory problems.  In response, the branch manager simply walked away.  
Rorrer v. City of Stow, 743 F.3d 1025 (6th Cir. 2014).  Reversing summary judgment for the employer, the court held that there was a genuine issue of material fact whether the employer committed an independent violation of the ADA by failing to engage in good faith in the interactive process.  After developing monocular vision, the defendant fired the plaintiff, a firefighter, because of his inability to drive a fire apparatus under emergency lights.  The court found that the plaintiff had requested two reasonable accommodations – reassignment of the marginal function of driving the fire truck and reassignment to a new position.  The court noted that the defendant ignored evidence that driving the vehicle during an emergency was not an essential function and instead made a preemptory decision that Rorrer was unqualified to remain in the firefighter position.  Similarly, the defendant’s refusal to discuss reassignment suggested bad faith, reinforced by its insistence that Rorrer would still have to be able to perform the driving requirement even though there was no indication that anyone in the new position ever actually drove a fire truck during an emergency.  The record suggested that, if the defendant had engaged in a good faith interactive process, it could have reassigned Rorrer without having to modify any actual job duties.  
Kauffman v. Petersen Health Care VII, L.L.C., 769 F.3d 958 (7th Cir. 2014).  Reversing summary judgment for the employer, the court ruled that an employer fails to engage in the interactive process when its only response to a request for reasonable accommodation is to deny it rather than to explore the request with the employee.  A nursing home hairdresser had to wheel residents to and from their appointments.  After surgery to reconstruct her bladder and hold it in place, the plaintiff’s doctor advised her to stop pushing residents who use wheelchairs, because that might cause her bladder to dislodge again.  She requested that another employee bring residents to and from the salon.  After checking with his superiors, the administrator refused the request, so the plaintiff quit.  The court noted that the employer should have asked the plaintiff how much time she spent bringing residents to and from the salon, as well as posing the same question to the other hairdresser.  Only then could the employer have decided whether the requested accommodation could be made without causing an undue hardship.  
Spurling v. C&M Fine Pack, Inc., 739 F.3d 1055 (7th Cir. 2014).  Reversing summary judgment for the employer, the court held that the employer violated the ADA by abruptly ending the interactive process and terminating the plaintiff, when further engagement would have identified a reasonable accommodation.  After repeatedly falling asleep at work, the plaintiff received a warning of possible termination and was notified that she could submit information relevant to this determination.  A few days later she informed Human Resources (HR) that a medical condition might be responsible for her sleeping episodes, and was given a medical questionnaire for her doctor to fill out that was due two weeks later.  The doctor checked the box indicating that the plaintiff had an ADA disability, recommended periodic breaks, and noted he was conducting additional medical tests.  The plaintiff immediately returned the paperwork to HR, well within the two-week deadline, but the company proceeded with termination.  A month later, the plaintiff received a definitive diagnosis of narcolepsy, which is manageable with proper medication.  

The court noted that the employer had not yet decided whether to fire the plaintiff when she notified the company that she might have a medical condition causing the sleeping episodes.  The defendant correctly began the interactive process by giving the plaintiff the medical questionnaire for her doctor, but it did not engage her further when it received the completed document and instead disregarded it.  The court rejected as insufficient the defendant’s claim that it engaged in the interactive process by giving the plaintiff the medical questionnaire.  The defendant claimed that it was not required to accept the doctor’s “opinion” that the plaintiff had an ADA disability, but the court noted that the company chose not to seek clarification from the doctor about the severity of her condition or to inquire what reasonable accommodations might be effective.  Although failure to engage in the interactive process is not an independent basis for liability, a violation may be found if failure to engage in this process prevents identification of an appropriate accommodation.  Here, the evidence suggested that a reasonable accommodation was “readily available” in that the plaintiff needed only further medical testing and a prescription to control her narcolepsy.

Ward v. McDonald, 762 F.3d 24 (D.C. Cir. 2014), pet. for cert. filed (U.S. May 6, 2015).  Affirming summary judgment in this Rehabilitation Act case, the court held that an attorney ended the interactive process when she resigned rather than provide medical information to support her request for full-time telework.  Ward’s severe lymphedema was exacerbated by long periods of sitting at a desk.  To deal with the condition, Ward had to undergo daily treatment that took from one to three hours and could require disrobing.  She provided a letter from her surgeon requesting telework so that she could properly treat her condition.  The letter stated that the “maximum number of daily work hours” would be determined as her condition stabilized.  Ward’s supervisor responded with a letter requesting specific information from her doctor concerning her ability to perform her job duties and the accommodations that might be required.  Ward provided a letter from her internist that did not really provide additional information.  After two more meetings, the supervisor sent a memo to Ward stating a wish to provide a reasonable accommodation but expressing reservations about offering a flexiplace arrangement.  The memo raised two questions for Ward’s doctor concerning the feasibility of a flexiplace arrangement: (1) Ward’s ability to carry case files to and from work once a week and (2) whether Ward could still work a full-time schedule while attending to her daily treatments and having to sit at a desk at home.  Rather than respond, Ward submitted her resignation.  The court found that Ward’s resignation prematurely ended the interactive process.  Her supervisors responded fairly promptly to each medical letter provided by Ward.  The letters did not answer key questions about her ability to work full-time at home so her supervisors were acting in good faith in requesting additional information.  

3. Job Restructuring, Other Alterations to the Job or Work Environment, Part-Time Work, and Modified Work Schedules TC \l3 "3.
Job Re-Structuring, Part-Time Work, and Modified Work Schedules" 

Jacobs v. N.C. Admin. Office of the Courts, 780 F.3d 562 (4th Cir. 2015).  Summary judgment for the employer was inappropriate given that a factual issue existed whether a deputy clerk’s request for job restructuring to deal with her social anxiety disorder would have enabled her to perform the essential functions of her position.  The disability caused Jacobs to experience extreme stress and panic attacks as a result of being assigned to provide customer service at the front counter four days a week.  Jacobs asked to work only one day a week at the front counter and spend more days performing other deputy clerk duties that did not entail working with the public.  The requested accommodations did not require the defendant to increase the workload of Jacobs’s coworkers; all 30 deputy clerks had the same job description, so Jacobs was merely asking for a change in one assignment.  Although the request would have required a departure from the defendant’s informal practice of assigning the most junior deputy clerks to front counter duty, changing an informal seniority policy does not make an accommodation unreasonable.  Finally, there was no evidence that the disability generally interfered with the ability to perform other job duties, suggesting that with the reasonable accommodation requested Jacobs would have been able to perform the essential functions of her position.
Minnihan v. Mediacom Commc’ns Corp., 779 F.3d 803 (8th Cir. 2015).  Since driving was an essential function of a position as a technical operations supervisor and since state law made it illegal for the plaintiff to drive for six months following a seizure, there was no possible reasonable accommodation that would have permitted the plaintiff to drive and therefore still be considered qualified for the job.  Affirming summary judgment for the employer on a wrongful termination claim, the court held that the company did not have to eliminate driving because it was an essential function.  The court also noted that an employer does not have to provide an accommodation that would cause other employees to work harder and longer, which the plaintiff conceded was the result when the company temporarily relieved him of his driving functions.    
EEOC v. LHC Group, Inc., 773 F.3d 688 (5th Cir. 2014).  Reversing summary judgment for the employer, the court held that a genuine issue of material fact existed as to whether a Team Leader Nurse with a seizure disorder could perform the essential functions with job restructuring and therefore be considered qualified.  The court affirmed summary judgment on the failure-to-accommodate claim, concluding that EEOC had abandoned that claim on appeal.  The court therefore analyzed the issues of engaging in the interactive process and reasonable accommodation solely with respect to whether the nurse was qualified, which was an element of her claim that she was unlawfully terminated.  Kristy Sones was originally hired to be a Field Nurse providing home health care to patients.  The parties disputed whether Sones was eventually promoted to be a Team Leader, which entailed more managerial functions, or was merely being cross-trained for those duties.  Sones had a grand mal seizure, leading her doctor to prohibit her from driving for one year.  To the extent that Sones continued to hold a Field Nurse position, the court affirmed summary judgment that driving was an essential function of that position and that EEOC failed to offer sufficient evidence that she could perform the function with reasonable accommodation.  Although EEOC noted that the defendant had permitted Sones’s mother to drive her one day to six patients and that there may have been a “handful” of public transportation options, this evidence was insufficient to show that these accommodations were feasible on a daily basis to permit adequate performance of the essential functions.  However, the court held that there was an issue of material fact whether driving was required of a Team Leader.  In practice Team Leaders drive far less frequently than Field Nurses; instead they perform many of their duties in the branch office.  Also, a management official conceded that a Team Leader might be able to use a taxi or van service to perform duties requiring travel, something expressly permitted in the job description.  If on remand the court concludes that driving was not an essential function of a Team Leader, and that other transportation options were available to enable Sones to perform her duties, then Sones would have been qualified if the employer had restructured her job to permit alternative forms of transportation.  
Rorrer v. City of Stow, 743 F.3d 1025 (6th Cir. 2014).  After the plaintiff developed monocular vision, the defendant fired him because he could not drive a fire apparatus under emergency lights.  Reversing summary judgment for the employer, the court held that there was a genuine issue of material fact whether the function of driving a fire apparatus under emergency lights could have been reassigned to another firefighter.  If this job duty was not an essential function, then it could have been assigned to another firefighter as a reasonable accommodation.  
Bunn v. Khoury Enters., Inc., 753 F.3d 676 (7th Cir. 2014).  Affirming summary judgment for the employer, the court held that the plaintiff received an effective reasonable accommodation of job restructuring.  Bunn, who is legally blind, was hired to work at a Dairy Queen store.  Hourly employees were required to rotate between duty stations, but Bunn could not perform the essential functions of preparing the ice cream treats without accommodation.  The store manager exempted Bunn from the rotation requirement and instead assigned him to deliver food and to clean the store and dining area, job duties that required minimal accommodation.  Bunn’s exemption from rotation did not result in his getting fewer hours of work.  During the winter, with less customer demand, Bunn and other employees were given fewer hours to work, and Bunn resigned.  He claimed that the defendant denied him a reasonable accommodation; the court disagreed and concluded that the defendant reasonably accommodated him by assigning him to serving customers and cleaning exclusively.  Bunn claimed that he asked for additional or different accommodations that were denied (the court did not identify these accommodations), but the court concluded that Bunn’s dissatisfaction in not receiving his preferred accommodations did not support finding a failure to provide reasonable accommodation.  Since the evidence showed that Bunn received reasonable accommodation, and that the accommodations provided him with an equal opportunity to work full time even without rotating among departments, the defendant met its legal obligation.

Kauffman v. Petersen Health Care VII, L.L.C., 769 F.3d 958 (7th Cir. 2014).  Reversing summary judgment for the employer, the court ruled that an employer cannot refuse to reassign a marginal function as a reasonable accommodation and instead require that an employee have no permanent restrictions.  A nursing home hairdresser had to wheel residents to and from their appointments.  After surgery to reconstruct her bladder and hold it in place, the plaintiff’s doctor advised her to stop pushing residents who use wheelchairs, because that might cause her bladder to dislodge again.  She requested that another employee bring residents to and from the salon, but the administrator refused, so the plaintiff quit.  The administrator testified that the nursing home did not allow employees to work with permanent restrictions.  While noting that evidence was unclear whether the restriction on pushing wheelchairs was permanent, the court emphasized that even if it was permanent, the ADA requires reasonable accommodation to enable qualified individuals to work despite having restrictions due to a disability.  A policy that employees must be 100% healed would vitiate the reasonable accommodation requirement.    
Solomon v. Vilsack, 763 F.3d 1 (D.C. Cir. 2014).  Reversing summary judgment for the employer, the court held that the requested “maxiflex” schedule – the ability to come to work late or leave early as a disability requires – was not unreasonable as a matter of law.  To the contrary, the court noted that the Rehabilitation Act (and the ADA) recognizes part-time or modified work schedules as forms of reasonable accommodation, and therefore it remanded the case because of genuine issues of material fact concerning whether Solomon could have performed the essential functions of her position with a maxiflex schedule.  Solomon, a budget analyst, had difficulty maintaining her normal work schedule as her depression worsened.  Despite taking leave for hours missed during her normal schedule, she continued to perform all of her duties in a timely manner by informally working additional unscheduled hours without pay.  Her supervisor knew about the modified schedule and never questioned it.  After a few months, Solomon submitted a letter from her doctor requesting a flexible schedule – the maxiflex schedule she had been working the past several months.  Although Solomon had never missed a deadline and there were no complaints about her work performance during even the most acute phase of her illness, the agency denied her request and claimed a maxiflex schedule could never be required as a reasonable accommodation.  The court disagreed, noting that whether a particular accommodation is reasonable commonly depends on the context and a fact-specific inquiry, making it rare that an accommodation can be deemed unreasonable as a matter of law.  The court rejected the defendant’s characterization of Carr v. Reno, 23 F.3d 525 (D.C. Cir. 1994), that the Rehabilitation Act requires a regular and predictable schedule as an essential function of all jobs.  To the contrary, the Carr court emphasized that the facts in that case presented an “unusual” Rehabilitation Act case where extensive fact finding was unnecessary because the employee’s frequent and unpredictable absences produced an undue hardship on her lone colleague who suddenly had to perform the work of two people under very strict deadlines.  The “unique and undisputed facts” of Carr were substantially different from the facts of this case and did not support a “sweeping and categorical legal rule against substantial flexibility in work hours.”  Also relevant to a finding of “reasonableness” was the fact that the U.S. Office of Personnel Management, which governs federal employee schedules, identifies a maxiflex schedule as an option for certain positions.  Furthermore, the agency knew that one of Solomon’s colleagues worked a maxiflex schedule.  Finally, the appeals court chastised the district court’s assertion that “good luck” may have been the only reason Solomon had never missed a deadline, noting that it was inappropriate to base summary judgment on such speculation.  

4. Leave
Walz v. Ameriprise Fin., Inc., 779 F.3d 842 (8th Cir. 2015).  Affirming summary judgment for the employer, the court held that an employer was not required to force an employee to take leave when she failed to ask for it as a reasonable accommodation.  As a result of bipolar affective disorder, Walz began engaging in highly disruptive and erratic behavior.  After several attempts by her supervisor to discuss her behavior and to offer help, Walz requested and was granted FMLA leave by the defendant’s third-party vendor that handles all such requests.  She never told her supervisor or anyone else at Ameriprise the reason for her FMLA leave.  Upon returning from leave, she gave her supervisor a note from her doctor at Allina Mental Health Services that cleared her to return to work and stated she had been stabilized with medication. The note did not, however, specify Walz’s condition, nor did it request any accommodations.  A few months after returning to work, Walz’s disruptive behavior returned.  After Walz became aggressive with coworkers at a meeting, her supervisor warned her to be “more gentle.”  Despite the warning, however, Walz’s behavior eventually led to her termination.  The court rejected Walz’s argument that her erratic behavior, her prior FMLA leave, and the doctor’s note put Ameriprise on notice that she had a medical problem and the company should have responded by forcing her to take more leave.  The court found that Walz never disclosed her disability or the resulting limitations, and she never requested accommodations when her disruptive behavior returned.  Furthermore, Walz had previously requested FMLA leave, and her supervisor suggested multiple times in response to her behavioral problems that she take time off.  The court declined to hold that an employer has a duty to “guess” an employee’s disability or to force the employee to take leave as a reasonable accommodation.  
Hwang v. Kansas State Univ., 753 F.3d 1159 (10th Cir. 2014).  Affirming summary judgment for the defendant in this Rehabilitation Act case, the court upheld the defendant’s six months’ leave policy and found that a request for additional leave was unreasonable.  An assistant professor took six months of leave for treatment of cancer; as the spring term approached, she requested leave through the end of the spring semester.  Pursuant to its policy, the defendant refused the request and terminated the plaintiff.  The court stated that “an employee who isn’t capable of working for so long [more than six months] isn’t an employee capable of performing a job’s essential functions – and that requiring an employer to keep a job open for so long doesn’t qualify as a reasonable accommodation.”  While a policy with an “unreasonably short sick leave” period may violate the Rehabilitation Act by failing to provide “a little more forgiven absence,” six months of sick leave was more than sufficient to comply with the statute “in nearly any case.”  The essential functions of the job, the nature and length of the leave sought, and the impact of the requested leave on coworkers will determine when a “legally compelled” reasonable accommodation of short-term leave is required and when the absence is so long as to render the leave unreasonable and the employee incapable of performing her essential functions.  While the Rehabilitation Act prohibits employers from denying reasonable accommodations that permit an employee to continue working, it does not compel employers to provide “safety nets” for those who cannot work.



5.
Reassignment TC \l3 "5.
Reassignment" 
Rorrer v. City of Stow, 743 F.3d 1025 (6th Cir. 2014).  Reversing summary judgment for the employer, the court held that there was a genuine issue of material fact whether a firefighter who developed monocular vision could be reassigned to a fire inspector position.  The defendant maintained there were no vacancies when the plaintiff requested reassignment, but evidence showed that another employee was getting a promotion, thereby creating a vacancy.  The defendant also argued that the position at issue was not really a different position but rather a firefighter position (for which the defendant maintained the plaintiff was not qualified because he could not drive a fire vehicle during an emergency) with different job duties.  The court found this argument “lack[ed] merit” because the purpose of the fire inspector position was to prevent fires, not fight them.  Furthermore, the defendant did not dispute that the plaintiff had the “expertise, training, and certification” to carry out the new job duties.  Although the defendant also pointed to the job description for a fire inspector, which listed the firefighter job functions (including driving vehicles during an emergency), the court concluded that a simple reasonable accommodation would have been to modify its job description for the plaintiff, which would not have required any change in the actual duties he would have had to perform as a fire inspector.  
TA \s "90 F.3d 1173" \c 0

6.
Working at Home or from a Remote Location TC \l3 "6.
Working at Home" 
EEOC v. Ford Motor Co., 782 F.3d 753 (6th Cir. 2015) (en banc).  Affirming summary judgment for the employer, the court held that an employee’s request to telecommute up to four days per week was not reasonable because it would have removed at least one essential function of her job – regular and predictable on-site job attendance.  A resale buyer who worked as an intermediary between steel and parts suppliers requested that she be allowed to telework up to four days per week on an ad hoc basis because of irritable bowel syndrome.  The court noted that the defendant had allowed the employee to telecommute on an ad hoc basis three times, each time for a period of one to two months, but the employee had never been able to establish regular and consistent work hours, and she had failed to perform the core objectives of the job.  


7.
Job Coaches/Assistance from Other Employees  
Reeves v. Jewel Food Stores, Inc., 759 F.3d 698 (7th Cir. 2014).  Affirming summary judgment for the employer, the court held that the parents of a grocery store bagger with Down syndrome failed to request a job coach to work with their son to prevent him from cursing at other employees or customers.  The defendant had provided a number of reasonable accommodations over the years, including use of a job coach, individual training by a store manager, help in calming the employee down when he was frustrated, and changes in supervision and job duties.  There had been several incidents over the years involving Reeves’s cursing, but his parents never requested a job coach or other accommodation to deal with this misconduct.  One day Reeves took a flag pin without paying for it and was written up for theft.  Although theft is grounds for immediate termination, the store decided against it and instead notified his parents.  They requested that a job coach be brought in, but Reeves’s supervisor did not believe that was necessary.  About a month later Reeves was terminated for violating disciplinary and anti-harassment policies by cursing at another employee, in front of a customer and coworkers, who had rejected his offer of assistance in ringing up an alcohol sale.  The parents contended that the defendant’s failure to provide a job coach after the flag pin incident led to their son’s termination and thus constituted denial of reasonable accommodation.  The court noted, however, that the job coach was requested to deal with the flag pin incident and not to prevent future profane outbursts.  After Reeves’s supervisor told them he did not think a job coach was necessary, the parents did not protest or raise any concerns that the incident might lead to more serious behavioral problems if not addressed with accommodation, and thus the defendant had no way of knowing a job coach might be needed to deal with inappropriate verbal outbursts.


E.
Drug and Alcohol Use
Jarvela v. Crete Carrier Corp., 776 F.3d 822 (11th Cir. 2015).  The plaintiff sought reinstatement to his commercial motor vehicle driver position after being released without restrictions from an alcohol treatment program.  Because the plaintiff’s job description required him to satisfy DOT medical requirements, he met with a DOT examiner, who determined that he satisfied the requirements, including that he not have a “current clinical diagnosis of alcoholism,” and cleared him to work for six months.  The employer nevertheless terminated him for having a “current clinical diagnosis of alcoholism,” based on the fact that his treatment discharge papers, issued seven days earlier, listed his diagnosis as “alcohol dependence” and described its probable duration as “chronic.”  The court concluded that the DOT examiner’s decision to clear the plaintiff to work did not show that he met all DOT medical standards, because the examiner never explicitly stated that the plaintiff did not have a “current clinical diagnosis of alcoholism,” and, in any case, the seven-day-old diagnosis of chronic alcohol dependence demonstrated that the plaintiff had a “current clinical diagnosis of alcoholism” under the plain meaning of those terms.        

Jones v. City of Boston, 752 F.3d 38 (1st Cir. 2014).  In this class action, a police officer, a cadet, and an applicant were terminated or denied employment after testing positive for cocaine.  In addition to other allegations, the plaintiffs alleged that the adverse actions were based on a perceived disability of drug addiction.  Upholding summary judgment for the defendant on the ADA claim, the court held that the plaintiffs had failed to offer evidence that the adverse actions were “actually motivated by” the belief that they were addicted to drugs, rather than the belief that they were currently using illegal drugs.  Actions taken on the basis of the latter belief are expressly permitted under the ADA.  


F.
Defenses TC \l2 "G.
Defenses" 


1.
Direct Threat TC \l3 "1.
Direct Threat" 



a.
Threats of Violence TC \l4 "c.
Threats of Violence" 
Curley v. City of N. Las Vegas, 772 F.3d 629 (9th Cir. 2014).  The plaintiff, a sewer cleaner who has a hearing impairment, was investigated after he had numerous verbal altercations with coworkers.  Because the investigation revealed that he had repeatedly threatened coworkers, for example by threatening to put a bomb in a coworker’s car, to throw a blanket over a coworker’s head and beat him, to kick in a coworker’s teeth, and to shoot his supervisor’s children in the kneecaps, he was required to undergo a fitness-for-duty examination.  Even though he was determined to be fit for duty and not dangerous, he was terminated on the basis of the threats.  Affirming summary judgment for the employer, the court held that the fitness-for-duty determination did not create a genuine issue of material fact as to whether the employer’s proffered reason for termination was pretext for discrimination, because the determination was that he was unlikely to commit future violence, not that his past misconduct should be excused.  Further, even if the fitness-for-duty determination did somehow cast doubt on whether the termination had been based on the history of threats, the employer had offered additional reasons for the termination that were not called into question, including nonperformance of duties, conducting personal business at work, and disparaging remarks about a supervisor and the employer.      



b.
Other

EEOC v. Beverage Distributors Co., L.L.C., 780 F.3d 1018 (10th Cir. 2015).  The plaintiff, who has significant visual impairments, was conditionally offered a night warehouse position after his previous position within the company was eliminated.  The offer was rescinded when the examining doctor said that accommodations would be necessary to mitigate safety risks, and the employer determined that no accommodation was possible.  The district court instructed the jury that, to establish the direct threat defense, the plaintiff must prove by a preponderance of the evidence that (a) the plaintiff’s employment in the warehouse would pose a significant risk of substantial harm to the health or safety of self or others, and (b) such risk could not have been eliminated or reduced by reasonable accommodation.  Citing Jarvis v. Potter, 500 F.3d 1113, 1122 (10th Cir. 2007), the court held that the instruction constituted reversible error because it required the defendant to prove that the plaintiff’s employment would pose an actual direct threat, rather than proving that it reasonably believed that the plaintiff’s employment would pose a direct threat.  The fact that the lower court instructed the jury to “consider the reasonableness” of the defendant’s belief did not cure the error, according to the court, because the jury was never told why it was supposed to consider the reasonableness of the belief.     


2.
Undue Hardship TC \l3 "2.
Undue Hardship" 
Rorrer v. City of Stow, 743 F.3d 1025 (6th Cir. 2014).  The defendant’s undue “burden” defense mirrored its argument that driving a fire apparatus under emergency lights was an essential function of a firefighter.  After finding that this function might not be essential and that it would have been possible to reassign the function (as a marginal function) to another firefighter, the appeals court concluded that there was insufficient evidence to support the district court’s grant of summary judgment on the grounds that excusing a firefighter who developed monocular vision from driving an emergency vehicle would cause an undue hardship.  

Kauffman v. Petersen Health Care VII, L.L.C., 769 F.3d 958 (7th Cir. 2014).  There was no evidence that undue hardship would result if other employees, rather than the plaintiff, had to bring nursing home residents to and from hair appointments.  As a result of this undue hardship issue and other factual issues regarding the essential functions of a nursing home hairdresser, the court reversed summary judgment for the employer.  The plaintiff had to wheel residents to and from their appointments.  After surgery to reconstruct her bladder and hold it in place, the plaintiff’s doctor advised her to stop pushing residents who use wheelchairs, because that might cause her bladder to dislodge again.  She requested that another employee bring residents to and from the salon, but the administrator refused, so the plaintiff quit.  The nursing home administrator stated that the request would create hardship by requiring the nursing home to hire another staff member, but he did not consider what would have been involved in permitting existing staff members to bring residents to and from the salon.  Some disputed evidence suggested that the time other staff spent bringing residents to and from their appointments might not have been costly in terms of time or money.  The court suggested that since almost three-quarters of the residents used wheelchairs, there may have been other employees who routinely took residents to sites throughout the nursing home, and therefore adding the duty that they take residents to and from the salon might not have been that much of an extra burden.  
3.
Job-Related and Consistent with Business Necessity

Kroll v. White Lake Ambulance Auth., 763 F.3d 619 (6th Cir. 2014).  Reversing summary judgment for the employer, the court held there was a genuine factual dispute whether the defendant’s order that an emergency medical technician (EMT) get psychological counseling was job-related and consistent with business necessity.  An EMT began having emotional problems after an affair with a coworker.  The director met with the plaintiff and told her she could continue working only if she agreed to undergo counseling.  When the plaintiff refused, she was fired.  The evidence showed that the director knew of only two workplace incidents involving Kroll when he required her to obtain counseling.  First, she was accused of using her cell phone while driving an ambulance, which was against regulations; second, a paramedic claimed that Kroll ignored a request to help administer oxygen to a patient.   While the court found that these two isolated incidents could be the basis for disciplinary action or ordering additional training, they were insufficient to support a reasonable belief that the plaintiff was having an emotional or psychological problem rendering her unable to perform the essential functions of her job.  Therefore, there was no business necessity that justified an order to seek psychological counseling.  While a pattern of behavior showing that the plaintiff’s emotional problems were interfering with her ability to drive an ambulance safely or to provide appropriate patient care might support requiring her to obtain counseling, the decisionmaker here did not have sufficient information to establish such a pattern.



4.
Other Federal Laws TC \l3 "4.
Other Federal Laws" 
Samson v. Federal Express Corp., 746 F.3d 1196 (11th Cir. 2014).  Reversing summary judgment for the employer, the court held that the Federal Motor Carrier Safety Regulations (FMCSRs) do not require a mechanic who will not engage in interstate driving to have a commercial driver’s license (CDL).  Therefore, Samson’s failure to pass the medical examination (due to insulin-dependent diabetes) required to get a CDL was not a legitimate reason to deny him the position.  The Federal Highway Administration’s guidelines interpreting the regulations clearly state that intrastate drivers of an interstate motor vehicle are not subject to the FMCSRs except in one circumstance that was not relevant here.  The defendant claimed that test driving vehicles was an essential function of the mechanic position and that it was required to comply with the FMCSR, but the court found that any test driving by a mechanic would not include the interstate transport of property or passengers that triggers coverage by the FMCSRs.   An opinion letter issued by the Chief Counsel for the Federal Motor Carrier Safety Administration made a similar determination involving almost identical hypothetical facts.

G.
Exams and Inquiries
McDonald v. Webasto Roof Sys., Inc., 570 F. App’x 474 (6th Cir. 2014).    The plaintiff applied for and was offered a position as a maintenance technician and, during his initial post-offer physical examination, reported a preexisting degenerative disc condition.  Relying on an orthopedist’s statement that placed no restrictions on the plaintiff, the doctor who conducted the examination concluded that the plaintiff could perform the essential functions of the job.  The plaintiff was then referred to a doctor at a back center, who asked him to provide certain medical records. Among those records were contradictory opinions as to whether the plaintiff was a surgical candidate for correction of his degenerative disc condition.  After reviewing the records, but not examining the plaintiff, a doctor at the back center recommended against hiring the plaintiff to perform the duties listed in the job description.  The employer then rescinded the job offer, and the plaintiff filed a suit alleging that the ADA does not permit an employer to conduct two pre-employment medical examinations.  Affirming the district court, the Sixth Circuit held that the ADA does not  explicitly prohibit more than one pre-employment medical examination, noting that EEOC guidance expressly provides that an employer may request “more medical information . . . if the follow-up examinations or questions are medically related to the previously obtained medical information.”

Wetherbee v. Southern Co., 754 F.3d 901 (11th Cir. 2014).  The plaintiff applied for a systems engineer position at a power plant and was offered the position contingent on satisfactory completion of a medical examination.  During the evaluation, the plaintiff disclosed that he had bipolar disorder.  Although medical records indicated that the plaintiff took medication to manage his disorder and had not experienced any episodes for six or seven years, he had recently attempted to alter his medication regimen and was not being treated by a psychiatrist as recommended by his healthcare provider.  Accordingly, the employer’s medical team determined that the plaintiff could be hired only if several conditions were met, including compliance with his medication regimen and restriction from working on safety-sensitive systems and equipment for one year while the employer verified his compliance with his medication regimen.  Because the system engineer position required the plaintiff to work on safety-sensitive systems, the employer revoked the offer.  The district court held that the employer’s rescission of the offer was job-related and consistent with business necessity.  On appeal, the Eleventh Circuit stated that the only issue to be addressed was whether a plaintiff has to prove that he is disabled to allege a violation of § 12112(d)(3)(C), which prohibits employers from screening an employee out on the basis of disability unless the exclusionary criteria are job-related and consistent with business necessity.  The court held that although it does not make sense to require an individual to show that he is disabled to challenge § 12112(d)(4), which prohibits an employer from conducting a medical examination or inquiry as to whether an applicant has a disability, a violation of  § 12112(d)(3)(C) requires a plaintiff to show that he was discriminated against on the basis of disability.  Because the plaintiff admitted that he could not demonstrate that he is an individual with a disability, the court concluded that he could not show that the employer violated the ADA.
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