Mid-Atlantic ADA Update 2012

Baltimore, MD

EEOC Case Law:
Cases Decided Since the Effective Date of the 

ADA Amendments Act of 2008

August 2012

Joyce Walker-Jones

Senior Attorney Advisor

Office of Legal Counsel

U.S. Equal Employment Opportunity Commission

131 M Street, NE

Washington, DC 20507

(202) 663-7031

Joyce.Walker-Jones@eeoc.gov
ADA Case Law Update

Enacted on September 28, 2008, the ADA Amendments Act of 2008 (ADAAA) became effective on January 1, 2009.  Final regulations implementing the ADAAA were issued by the EEOC on March 25, 2011 (76 Fed. Reg.16978).  The effect of the ADAAA and EEOC’s final regulations is to make it easier for individuals claiming protection under the law to establish that they have disabilities. 
A.
Definition of “Disability” TC \l2 "A.
Definition of "Disability" 


1.
Actual Disability

 
a.
Autism

McElwee v. County of Orange, 2011 WL 4576123 (S.D.N.Y. Sept. 30, 2011).  In a case brought under Title II of the ADA and under Section 504 of the Rehabilitation Act, the plaintiff, who performed volunteer janitorial and housekeeping duties for a federally funded rehabilitation center, alleged that he was discriminated against based on his disability (Asperger’s Syndrome, an autism spectrum disorder characterized by problems with socialization and communication skills) when he was terminated for “inappropriate behavior,” e.g., making sexual innuendos to women.  Granting the defendant’s motion for summary judgment, the court held that no rational trier of fact could find that the plaintiff was substantially limited in “interacting with others,” because he “[did] not lack the basic fundamental ability to communicate with others . . . but rather his communication [was] merely ‘inappropriate, ineffective, or unsuccessful.’”

b.
Back/Orthopedic Impairments
Lohf v. Great Plains Mfg., Inc., 2012 WL 2568170 (D. Kan. July 2, 2012).  The plaintiff, who has spondylolisthesis, a low back condition, was restricted from frequent or repetitive lifting of more than 25-30 pounds, excessive stooping and bending, and prolonged sitting or standing.  His employer accommodated these restrictions for a number of years by providing a stool and lifting assistance with certain heavy objects but later terminated him, citing a misconduct issue that plaintiff alleged was a pretext for disability discrimination.  While granting summary judgment to the employer on the merits, the court first ruled as a threshold matter that the plaintiff established disability, stating that: “Under the ADA prior to the adoption of the ADAAA, plaintiff’s lifting restrictions may not have sufficed to establish him as disabled.  .  . . However, under the ADAAA, the definition of disabled has been expanded.” 
Molina v. DSI Renal, Inc., 2012 WL 29348 (W.D. Tex. Jan. 4, 2012).  In a case arising under a state antidiscrimination law that by its terms is intended to correlate with corresponding provisions of the ADA, a former certified medical assistant alleged that she was discriminated against based on her back impairments when her employer failed to provide her with a reasonable accommodation and subsequently terminated her.  Denying the employer’s motion for summary judgment, the court held that a reasonable juror could find that the plaintiff’s impairments substantially limited her in various major life activities, including lifting and bending and the operation of a major bodily function (musculoskeletal), in light of her intermittent pain and other symptoms.  Rejecting the employer’s argument that the plaintiff was not disabled because her back pain was variable, the court noted that under the revised statute an impairment that is “episodic” is a disability if it “substantially limits a major life activity when active.”  The court also applied the ADAAA standard for determining substantial limitation without regard to mitigating measures, citing the plaintiff’s deposition testimony that she took Tylenol for her pain, which if she was experiencing pain on an eight out of ten level would reduce the pain to a five, thereby demonstrating that without the mitigating measure the pain would be experienced at a level of eight out of ten.

Neumann v. Plastipak Packaging, Inc., 25 A.D. Cas. (BNA) 1235, 2011 WL 5360705 (N.D. Ohio Oct. 31, 2011).   In a case that arose after January 1, 2009, the court applied a mix of pre-ADAAA and ADAAA standards in concluding that the plaintiff’s back injury, which was short-lived and corrected by surgery, did not substantially limit a major life activity.  The court noted that although the plaintiff stated that his back injury “caused him severe pain,” he did not “offer evidence that his impairment was severe enough to substantially limit him at work, particularly considering the fact that he continued to work overtime shifts until his surgery,” and also failed to offer any evidence that his life was otherwise restricted or limited by his injury.

Cohen v. CHLN, Inc., 25 A.D. Cas. (BNA) 175, 2011 WL 2713737 (E.D. Pa. July 13, 2011).  A former restaurant general manager alleged that he was terminated based on his back impairment rather than for the employer’s stated reason of poor performance. Prior to his termination, the plaintiff submitted a letter from his doctor indicating that his back pain was aggravated by walking and lying down and stating that he needed the assistance of a cane and was only able to walk 10 to 20 yards at a time before having to stop and rest.  Denying the employer’s motion for summary judgment, the court ruled that a reasonable jury could find that the plaintiff’s back impairment was substantially limiting.  Although the employer argued that the plaintiff’s condition was of too short a duration to qualify as a disability, the court observed:  “The ADAAA mandates no strict durational requirements for plaintiffs alleging an actual disability.  Even if it did, plaintiff’s evidence could allow a jury to find that his condition was by no means fleeting.  Plaintiff’s back and leg issues began four months before his termination and were not resolved by the injections recommended by his doctor.  At the time of the termination, plaintiff’s doctor had suggested the possibility of surgery requiring extensive recovery time, with no indication that plaintiff’s condition would be resolved permanently.  Such a severe, ongoing impairment stands in distinct contrast to those cited by the EEOC as merely minor and temporary, such as the common cold or flu.  29 C.F.R. pt. 1630.2, app. § 1630.2(l).”  

Fleck v. Wilmac Corp., 24 A.D. Cas. (BNA) 1836, 2011 WL 1899198 (E.D. Pa. May 19, 2011). A former physical therapist alleged that she was discriminated against based on her ankle injury when her employer failed to provide a reasonable accommodation and terminated her.  Denying the employer’s motion to dismiss the complaint for failure to state a claim, the court ruled that the plaintiff could be an individual with a disability using either the pre- or post-ADAAA definition of an impairment that substantially limits a major life activity.  The court concluded that the plaintiff’s pre-surgery use of a “cam boot” to aid her in the amount of standing and walking required at work, as well as her post-surgery inability to stand for more than an hour or to walk more than a half mile, could be found to constitute a substantial limitation in the major life activities of standing and walking.  Rejecting the employer’s citation to pre-ADAAA cases in the same jurisdiction holding such limitations were insufficient, the court noted that those decisions were fact-specific and that factors such as the difficulty the plaintiff had sustaining her level of mobility or the speed at which she could walk might distinguish this case even under pre-ADAAA standards. 
c.
Blood Disorders
Thomas v. Bala Nursing & Retirement Center, 2012 WL 2581057 (E.D. Pa. July 3, 2012). The plaintiff, a nurse with anemia, alleged that she was substantially limited in standing, walking, concentrating, sleeping, and breathing because her fatigue limited her ability to stand for a long period of time, caused shortness of breath or fast breathing when she walked quickly, and caused her to sleep for 12 hours a day and have difficulty walking.  Denying the employer’s motion for summary judgment on claims of discriminatory discharge and denial of accommodation, the court ruled: “We acknowledge Defendant’s argument that occasional fatigue does not substantially limit a major life activity.  The cases that Defendant cites as support, however, all take place before the ADAAA, and therefore apply a more rigorous interpretation of what counts as a ‘substantial limitation.’”
Seim v. Three Eagles Commc’ns, Inc., 25 A.D. Cas. (BNA) 85, 2011 WL 2149061 (N.D. Iowa June 1, 2011).  An on-air radio personality alleged that he was denied a reasonable accommodation and terminated in violation of the ADA after he informed several managers that he had a “blood disease” and would need occasional time off.  The employer also denied the plaintiff’s request for a transfer to one of several available afternoon shifts that he had sought because of the side effects of his medication (e.g., early-morning drowsiness, confusion, and slurred speech) and denied the plaintiff’s request for a chair (broadcasters typically stood during their on-air programs) because his disease made prolonged standing painful.  According to the plaintiff, his Graves’ Disease (an autoimmune disorder) and the side effects of medications he used to treat it substantially limited him in the major life activities of sleeping, standing, speaking, concentrating, thinking, communicating, working, and the functioning of his immune, circulatory, and endocrine systems. He further argued that he experienced various symptoms stemming from his disease, including rapidly deteriorating vision, weight fluctuation, insomnia, narcolepsy, anxiety, swelling and skin lesions of the lower extremities, and difficulty standing for long periods of time.  Denying the employer’s motion for summary judgment on the issue of whether the plaintiff was an “individual with a disability,” the court held that, under the ADAAA, a reasonable jury could find that the plaintiff was substantially limited in the major life activities he identified.

LaPier v. Prince George’s Cnty., Md., 2012 WL 1552780 (D. Md. April 27, 2012). The plaintiff, who began training as a student officer at the county police department, passed out during a training run and was subsequently diagnosed with a blood disorder that causes anemia. After permitting the plaintiff to perform one week of light duty, the employer determined that he was unfit for duty and terminated him.  The county moved to dismiss, arguing that the plaintiff failed to allege a substantially limiting impairment. Denying the motion, the court found that it had previously erred in ruling that the ADAAA standard requires more than a “material restriction,” 2011 WL 4501372 (D. Md. Sept. 27, 2011).  “At a minimum, Plaintiff has suitably asserted that his blood disorder substantially limits the major life activities of breathing, respiration, and/or circulation . . . . Plaintiff alleges that he suffers from a chronic blood disorder that, inter alia, causes decreased oxygen in the blood.  Plaintiff maintains that he has experienced ‘bleeding events’ from his adolescence.  Plaintiff further avers, and Defendants do not dispute, that Plaintiff lost consciousness during a training activity.  In light of these allegations, it is plausible that Plaintiff’s blood disorder limits his ability to engage in major life activities (e.g., breathing) compared to most people in the general population.  Anything less would make a mockery of the ADAAA’s mandate that “[t]he definition of disability . . . shall be construed in favor of broad coverage of individuals . . . to the maximum extent permitted . . . .” 42 U.S.C. § 12102(4)(A); see also 29 C.F.R. § 1630.2(j)(1)(i) (‘Substantially limits’ is not meant to be a demanding standard.’).”
d.
Cancer/Abnormal Cell Growth
Unangst v. Dual Temp Co., Inc., 2012 WL 931130 (E.D. Pa. March 19, 2012).  The plaintiff was diagnosed with non-Hodgkin’s lymphoma, a form of cancer, in late October or early November 2008 and went on paid short-term disability leave during his chemotherapy treatment.  In February 2009, his doctor deemed him “cancer free,” with no medical restrictions.  When he returned to work on March 9, 2009, he was informed that he was being terminated due to the economic downturn.  In his subsequent ADA suit for denial of accommodation and discriminatory termination, the court granted the employer’s motion for summary judgment on the merits, but first ruled that the plaintiff could establish disability coverage, stating that: “The ADA was clearly intended by Congress to protect cancer patients from disability discrimination.  See H. Rep. No. 101-485, pt. 3, at 29 (1990).  Cancer is a ‘paradigmatic example of such an impairment.’ . . . Plaintiff has further demonstrated that his chemotherapy treatment substantially limited his ability to perform major life activities, due largely to the fatigue and nausea he experienced as a result of the treatment. . . . Plaintiff’s cancer diagnosis in late 2008 qualified him for the protections of the ADA at that time.  Plaintiff was cancer-free as of February 2009 and cleared to return to work without restrictions . . . . However, it is likely that Plaintiff’s cancer, while in remission at the time of the allege adverse employment actions would substantially limit a major life activity when active.”  See also Cyrus v. Papa’s Dodge, Inc., 2012 WL 1057310 (D. Conn. March 28, 2012)(applying the ADAAA standard to a pre-Act fact pattern, the court held: “Prostate cancer substantially limits the operation of major bodily functions, as evidenced by plaintiff’s catheterization.  Moreover, an impairment that is episodic or in remission is a disability if it would substantially limit a major life activity when active.” 29 C.F.R. § 1630.2(j)(1)(viii)).
Katz v. Adecco USA, Inc., 2012 WL 78156 (S.D.N.Y. Jan. 10, 2012).  Analyzing the case under the ADA and broader New York State Human Rights Law, the court held that there was a genuine issue of material fact as to whether the plaintiff – who was not hired after identifying herself to a recruiter as a breast cancer survivor – was an individual with a disability.  In reaching this decision, the court cited the statutory change that expanded major life activities to include major bodily functions such as “normal cell growth,” cases that have applied the “episodic or in remission” provision, and the EEOC’s  amended ADA regulations explaining that cancer should “easily” be found to be substantially limiting.  
Brandon v. O’Mara, 2011 WL 4478492 (S.D.N.Y. Sept. 28, 2011).  A teacher alleged that she was discriminated against when she was denied a reasonable accommodation and subjected to several alleged adverse actions based on fatigue from treatment for cancer.  Rejecting the employer’s argument that the plaintiff had to allege that her fatigue was “not temporary” in order to establish a substantially limiting impairment, the court held that “the statutory text makes clear” that the six-month “transitory” part of the “transitory and minor” exception applies only to the “regarded as” prong of the definition of disability.  However, the court – without mentioning the addition by the ADAAA of major bodily functions such as normal cell growth – granted the employer’s motion to dismiss on the grounds that the plaintiff’s complaint had included insufficient detail regarding how limited the plaintiff was, given that it only referenced that she would “experience fatigue” and was “not to engage in lifting objects.”

Norton v. Assisted Living Concepts, Inc., 786 F. Supp. 2d 1173 (E.D. Tex. 2011).  A former residence sales manager alleged that he was terminated because of his kidney cancer when he returned to work after surgery.  Denying the employer’s motion for summary judgment, the court held that the evidence was sufficient to establish that the plaintiff’s cancer could be classified as a substantially limiting impairment, noting that major life activities under the ADAAA include major bodily functions such as normal cell growth and that impairments that are episodic or in remission are deemed substantially limiting if they would be so when active.  Finding that renal cancer, when active, substantially limits the major life activity of normal cell growth, the court concluded that the fact that the plaintiff might have been in remission when he returned to work (after six weeks off for surgery) was of no consequence.  In reaching this conclusion, the court noted:  “EEOC’s final regulations implementing the amendments provide a list of impairments that, because they substantially limit a major life activity, will ‘in virtually all cases, result in a determination of coverage under [the actual disability prong].’ 29 C.F.R. § 1630.2(j)(3)(ii).  One of the impairments listed is ‘cancer’ because it ‘substantially limits the major life activity of normal cell growth.’”  The court also rejected the employer’s attempt to distinguish this case from Hoffman v. Carefirst of Fort Wayne, Inc., 737 F. Supp. 2d 976 (N.D. Ind. 2010), in which the plaintiff had stage III renal cancer, noting that “cancer at any stage ‘substantially limits’ the ‘major life activity’ of ‘normal cell growth.’”

Meinelt v. P.F. Chang’s China Bistro, Inc., 787 F. Supp. 2d 643 (S.D. Tex. 2011).  The plaintiff, a restaurant manager, alleged that he was terminated in violation of the ADA when he was fired three days after telling his employer that he had a brain tumor.  Denying the employer’s motion for summary judgment on the question of whether the plaintiff was an “individual with a disability,” the court ruled:  “Under the ADAAA, ‘a major life activity also includes the operation of a major bodily function, including but not limited to, . . . normal cell growth ... [and] brain ... functions.’ 42 U.S.C. § 12102(2)(B). . . . P.F. Chang’s relies on pre-ADAAA cases to argue that Meinelt’s brain tumor is not a disability.  P.F. Chang’s does not, however, explain the relationship between that [pre-ADAAA] case law and the statutory amendments.  Nor does P.F. Chang’s explain how [the supervisor’s] knowledge that Meinelt had a brain tumor – an abnormal cell growth – that would require brain surgery is insufficient to create a triable issue as to whether Meinelt was disabled or was regarded as disabled.”

e.
Carpal Tunnel

Gibbs v. ADS Alliance Data Sys., Inc., 25 A.D. Cas. (BNA) 157, 2011 WL 3205779 (D. Kan. July 28, 2011).  The plaintiff, a recovery trainee, alleged that she was terminated following carpal tunnel surgery on her left hand.  Denying the employer’s motion for summary judgment, the court noted:  “In expanding the definition of disability, Congress intended to convey ‘that the question of whether an individual’s impairment is a disability under the ADA should not demand extensive analysis’ and that the ‘primary object of attention in cases brought under the ADA should be whether entities covered under the ADA have complied with their obligations.’ Consistent with this purpose, the implementing regulations state that the terms ‘substantially limiting’ and ‘major’ are not intended to be ‘demanding’ standards.’”  Finding that there was evidence in the record that the plaintiff’s condition affected her ability to perform manual tasks, the court concluded that genuine issues of material fact existed as to whether the plaintiff’s carpal tunnel syndrome constituted a disability within the meaning of the ADA.

f.
Depression
Dentice v. Farmers Insurance Exchange, 2012 WL 2504046 (E.D. Wis. June 28, 2012). The plaintiff, a litigation attorney at an insurance company, sought and obtained a medical leave of absence for what was later diagnosed as depression, general anxiety disorder, and panic disorder.  After nine months, he returned to work and sought accommodations for these conditions, as well as carpal tunnel syndrome, and was subsequently terminated.  The plaintiff alleged disability discrimination and denial of accommodation, contending that his impairments substantially limited him in the major life activities “including, but not limited to, thinking, concentrating, learning, interacting and communicating with others, caring for oneself, eating, sleeping, performing manual tasks, and marital relations.” Denying the employer’s motion for summary judgment on the issue of coverage, the court cited the fact that the plaintiff’s impairments required a nine-month absence from work as well as continued medical treatment even after he returned and evidence that the impairments “affected many facets of his life, including both his work and personal life.”
Naber v. Dover Healthcare Assocs., Inc., 765 F. Supp. 2d 622 (D. Del. 2011), aff’d, 2012 WL 1072311 (3d Cir. Apr. 2, 2012) (unpublished).  A recreation assistant alleged that she was discriminated against based on her major depression when she was terminated.  The plaintiff testified that although she did not starve herself, her appetite was poor, and she “didn’t want to eat.”  She also was unable to sleep “once or twice a week,” had difficulty concentrating because of sleeplessness, and “was always thinking about what happened” with her employment.  Viewing the facts and drawing all reasonable inferences in favor of the plaintiff, the court found that there was a question of fact as to whether the plaintiff’s depression (rather than her strained relationship with her former supervisor) was the cause of her inability to sleep one or two nights a week and as to whether her sleeplessness was substantially limiting “as compared to the average person in the general population.”  Concluding, however, that the plaintiff could not establish that the employer’s reason for her termination was pretextual, the court granted summary judgment to the employer on the plaintiff’s ADA claim.  On appeal, the Third Circuit affirmed the lower court’s conclusion that the plaintiff could not establish a causal connection between her disability and her termination; the appeals court did not address whether the plaintiff had established coverage.

Kinney  v. Century Servs. Corp. II, 25 A.D. Cas. (BNA) 532, 2011 WL 3476569 (S.D. Ind. Aug. 9, 2011).  A site supervisor for a security firm alleged that she was fired one month after she returned from medical leave to undergo inpatient treatment for depression and suicidal thoughts. Noting that prior to the passage of the ADAAA, the Seventh Circuit “frequently found ‘isolated bouts’ of depression to be temporary impairments and not disabilities as defined by the ADA” and that it had not addressed the extent to which intermittent depression, however severe, constitutes a disability “[w]ithin the new paradigm of the ADAAA,” the court denied the employer’s motion for summary judgment.  In reaching this conclusion, the court stated: “Regardless [of] whether her depression impacted her work when inactive, there is no question that, by its very nature, inpatient treatment substantially impacts (in fact, precludes) work performance and limits major life activities. Given Ms. Kinney’s debilitating symptoms when her depression was active, the Court finds that Ms. Kinney’s depression at least raises a genuine issue of fact as to whether she is a qualified individual under the ADA.”

Estate of Murray v. UHS of Fairmount, Inc., 2011 WL 5449364 (E.D. Pa. Nov. 10, 2011).  A former staff nurse alleged that she was terminated because of her depression.  Denying the employer’s motion for summary judgment, the court ruled that the nurse’s own testimony of her diagnosis was sufficient to establish disability.  Viewing the nurse’s depression, which was diagnosed four years prior to employment, as chronic and citing EEOC’s amended regulations, the court found that there was sufficient evidence from which a jury could conclude that the nurse’s depression substantially limited her in a major life activity in light of her deposition testimony that she experienced symptoms of not eating, not sleeping, having racing thoughts, and feeling hopeless and helpless. The court noted, however, that the record in this case was “less robust” than that in Naber v. Dover Healthcare Associates, Inc., 765 F. Supp. 2d 622 (D. Del. 2011), where the plaintiff had testified that she was “unable to sleep at all one or two nights a week” because of her depression, giving the court a “few data points with which it could draw comparisons to the general population.”  Here, even though there was no evidence as to the duration or comparative nature of the plaintiff’s limitations, “given the stated intent of the ADAAA, the statute’s command to construe ‘disability’ broadly, and the dearth of post-ADAAA case law opining on the issue, the Court decline[d] to grant summary judgment on the basis of failing to make out a prima facie case of ‘disability’ under the ADA.”

g.
Flu 


Lewis v. Florida Default Law Group, 25 A.D. Cas. (BNA) 204, 2011 WL 4527456 (M.D. Fla. Sept. 16, 2011).  A former foreclosure specialist, who was fired when she returned to work after being absent for four days with flu-like symptoms, alleged that she was terminated because she had the H1N1 virus or was perceived as having the virus.  According to the plaintiff, during the time she had the flu, she was bedridden, “physically drained,” and dizzy and was unable to take care of her children, cook, run errands, or perform household chores.  Although noting that the “ADAAA made clear that an impairment lasting or expecting to last fewer than six months can be substantially limiting and qualify as a disability under the ADA,” the court held that the plaintiff’s symptoms, which were of short duration, were not “sufficiently severe” to substantially limit any major life activity.  The plaintiff also argued that her flu should be treated as a disability because “[a]n impairment that is episodic or in remission is a disability if it would substantially limit a major life activity when active.”  Disagreeing, the court stated:  “The flu (whether seasonal or H1N1) . . . is different from the more permanent – albeit episodic – conditions like cancer, epilepsy, asthma, bipolar disorder, schizophrenia, hypertension, diabetes, and post-traumatic stress disorder that this provision [29 C.F.R. §1630.2(j)(1)(vii)] was intended to include within the definition of disability.”




h.
Intellectual Disabilities

Moloney v. Home Depot U.S.A., Inc., 2012 WL 1957627 (May 31, 2012).  The plaintiff, who was terminated from his sales associate position after 10 years, alleged discriminatory termination and failure to accommodate his intellectual disability.  Denying the employer’s motion for summary judgment, the court held that a reasonable factfinder could conclude that the plaintiff was substantially limited in the major life activity of caring for himself, based on evidence that he functions at the level of an 8-year-old, his reading skills are that of a 9-year-old, and his writing skills are that of a 7-year-old.  In addition, the court cited evidence that his disability originated long before the age of 18, and that he must rely on care provided by staff at his group home as well as daily support needed from his parents to write checks, pay bills, and take care of other day-to-day responsibilities.
i.
Kidney Disease

Mallard v. MV Transp., Inc., 2012 WL 642496 (D. Md. Feb. 27, 2012). Denying the employer’s motion to dismiss and rejecting the employer’s reliance on pre-ADAAA case law, the court held that the plaintiff sufficiently alleged a disability, where the complaint stated he had chronic kidney disease, necessitating regular dialysis treatment, and that he “has not ben able to urinate for the past 20 years.”  The court concluded that this was sufficient to allege a substantially limiting impairment since the condition affects bladder function, which the court observed is now expressly listed with other major bodily functions in the ADA as a “major life activity” at 42 U.S.C. § 12102(2)(B).
j.
Migraine Headaches

Allen v. Southcrest Hosp., 25 A.D. Cas. (BNA) 1702, 2011 WL 6394472 (10th Cir. Dec. 21, 2011) (unpublished).  A former medical assistant, who experienced migraine headaches several times a week, alleged that she was discriminated against when her employer failed to accommodate her and terminated her.  According to the plaintiff, on the days that she had migraines, she would come home after work and “crash and burn” (i.e., she could not do anything other than take her medication and go straight to bed).  Affirming summary judgment for the hospital, the court held that although the plaintiff asserted that she was substantially limited in caring for herself, she presented no evidence concerning such factors as how much earlier she went to bed than usual, which specific self-care tasks she was forced to forgo as a result of going to bed early, how long she slept after taking her medication, what time she woke up the next day, whether it was possible for her to complete the next morning self-care activities that she had neglected the previous evening, or how her difficulties in caring for herself on days she had a migraine compared to her usual routine of evening self-care.  The court also held that while the plaintiff “mentioned in passing” her difficulties with sleeping, she “insufficiently developed” this argument.  Finally, analyzing whether the plaintiff, who only experienced migraines when working for one doctor, could be substantially limited in working under the ADAAA standard set forth in the interpretive guidance to EEOC’s amended regulations, the court held that because the plaintiff’s migraines did not substantially limit her in a “class or broad range of jobs,” she was not substantially limited in working.
k.
Multiple Sclerosis

Carbaugh v. Unisoft Int’l, Inc., 2011 WL 5553724 (S.D. Tex. Nov. 15, 2011).  A former employee for a software management company alleged that he was discriminated against based on his multiple sclerosis (MS) when he was discharged. According to the plaintiff, his MS symptoms could “flare up at any time and go away for a period of time.”  He also asserted that during a flare-up, he would require intravenous steroid treatments for five days, which would cause a spike in energy followed by severe fatigue.  Rejecting the pre-ADAAA cases cited by the employer as having “no precedential weight,” the court applied the ADAAA rule that impairments that are episodic or in remission are disabilities if they would be substantially limiting when active and, relying exclusively on the plaintiff’s own description of his symptoms, denied the employer’s motion for summary judgment on the issue of whether the plaintiff’s relapsing, remitting MS was a substantially limiting impairment.  

Feldman v. Law Enforcement Assocs. Corp., 779 F. Supp. 2d 472 (E.D.N.C. 2011).  The court denied the employer’s motion to dismiss the ADA claims of an employee with multiple sclerosis and an employee who had been hospitalized for two days and off work for several weeks because of a transient ischemic attack (“mini-stroke”).  The employer argued that neither employee had a substantially limiting impairment.  Although the court did not mention the ADAAA’s addition of major bodily functions as major life activities, it applied the new rule for conditions that are “episodic or in remission” to conclude that the employee with MS could state a claim because he might have had an impairment that was substantially limiting when active.  As support, the court also cited section (j)(5) of the EEOC’s NPRM, which proposed that MS is an impairment that will consistently meet the definition of disability.  With respect to the employee who experienced a mini-stroke, the court rejected the employer’s argument that the employee could not be substantially limited because he was able to engage in such activities as “leaving the house, going to doctor appointments, and contacting a lawyer.”  The court found that he might have been substantially limited in working, quoting the NPRM’s statement that “[i]n determining whether an individual has a disability, the focus is on how a major life activity is substantially limited, not on what an individual can do in spite of an impairment.”

l.
Obesity 


EEOC v. Resources for Human Dev., Inc., 2011 WL 6091560 (E.D. La. Dec. 7, 2011).  The EEOC alleged that the employer violated the ADA by firing a prevention/intervention specialist because of her morbid obesity.  Citing EEOC guidelines and the compliance manual, the court noted that while the ADA’s definition of impairment does not include any physical characteristic, such as weight, that is within a “normal range” and not the result of  a physiological disorder, “severe obesity,” which has been defined as body weight more than 100% over the norm, clearly is an impairment.  The court added:  “[I]f a charging party’s weight is outside the normal range – that is, if the charging party is severely obese – there is no explicit requirement that obesity be based on a physiological impairment.”  The charging party in this case, who weighed more than 400 pounds when she was hired and 527 pounds when she was fired, “was severely obese at all relevant points,” and her obesity caused her to have diabetes, congestive heart failure, and hypertension.  Finally, the court noted that EEOC’s compliance manual states that neither the underlying cause of a condition nor whether voluntary conduct led to the condition is relevant when determining whether the condition is an impairment.  Therefore, the court denied summary judgment to the employer.





m.
Stroke

Azzam v. Baptist Healthcare Affiliates, Inc., 2012 WL 28117 (W.D. Ky. Jan. 5, 2012).  The plaintiff, a surgical registered nurse, alleged that she was discriminated against based on her stroke when her employer failed to accommodate her restrictions and terminated her.  While on vacation, the plaintiff was admitted to the emergency room complaining of “stroke-like” symptoms and was diagnosed with a “probable transient ischemic attack.”  The plaintiff’s discharge summary concluded that “[h]er right-sided weakness ha[d] completely resolved, however, she continue[d] to have residual expressive aphasia which need[ed] continuation of outpatient speech therapy . . . and follow up with her primary M.D.”  When the plaintiff returned home, she saw her cardiologist, who insisted she see a neurologist before releasing her to return to work without restrictions.  After two months of FMLA leave, the plaintiff was cleared to work light duty four hours per day, five days per week, with no nights or weekends (“call” duty), and she returned to work with no patient care responsibilities.  One month later, she had “shown steady improvement” and was released to perform patient care but still with part-time and no “call” restrictions.  Four months later, she was terminated for refusing to resume a normal schedule absent medical clearance.  Granting the defendant’s motion for summary judgment, the court ruled that there was no evidence to support the plaintiff’s contention that her impairment substantially limited her in the major life activities of neurological function or concentration.  With respect to the major life activity of working, the court ruled that the plaintiff failed to demonstrate how her fatigue and inability to work full-time or on weekends (due to fatigue, lack of stamina, and need to take bedtime medications) substantially limited her in performing her job as an RN or a comparable nursing position without “call” responsibilities.

Feldman v. Law Enforcement Assocs. Corp., 779 F. Supp. 2d 472 (E.D.N.C. 2011).  The court denied the employer’s motion to dismiss the ADA claims of an employee with multiple sclerosis and an employee who had been hospitalized for two days and off work for several weeks because of a transient ischemic attack (“mini-stroke”).  The employer argued that neither employee had a substantially limiting impairment.  Although the court did not mention the ADAAA’s addition of major bodily functions as major life activities, it applied the new rule for conditions that are “episodic or in remission” to conclude that the employee with MS could state a claim because he might have had an impairment that was substantially limiting when active.  As support, the court also cited section (j)(5) of the EEOC’s NPRM, which proposed that MS is an impairment that will consistently meet the definition of disability.  With respect to the employee who experienced a mini-stroke, the court rejected the employer’s argument that the employee could not be substantially limited because he was able to engage in such activities as “leaving the house, going to doctor appointments, and contacting a lawyer.”  The court found that he might have been substantially limited in working, quoting the NPRM’s statement that “[i]n determining whether an individual has a disability, the focus is on how a major life activity is substantially limited, not on what an individual can do in spite of an impairment.”

n.
Stuttering

Bess v. County of Cumberland, 2011 WL 4809879 (E.D.N.C. October 11, 2011).  The plaintiff, a transportation planner, alleged that he was subjected to a hostile work environment because of his stuttering.  Granting the employer’s motion to dismiss, the court ruled that allegations in the complaint that the plaintiff  “happens to stutter” and that he “understands that stuttering is a disability protected by the [ADA]” were insufficient to allege an impairment that substantially limits a major life activity.  Moreover, the court found that the allegations were too conclusory to establish coverage under the amended “regarded as” prong of the ADA’s definition of disability. 2011 WL 3055289 (E.D.N.C. July 25, 2011)
Medvic v. Compass Sign Co., L.L.C., 25 A.D. Cas. (BNA) 383, 2011 WL 3513499 (E.D. Pa. Aug. 10, 2011).  A former sheet metal mechanic alleged that he was subjected to a hostile work environment and unlawfully terminated because of his stuttering. Denying the employer’s motion for summary judgment, the court concluded that the plaintiff’s stuttering could be found to substantially limit him in the major life activity of communicating.  Noting that “a medical diagnosis is not enough” and that “plaintiff[s] must produce individualized evidence showing that their limitation has substantially affected them in their own experience,” the court found that the plaintiff’s own testimony, along with testimony from his treating physician and coworkers, satisfied this standard.  The plaintiff testified that although he knows what he wants to say, his stuttering can keep him from communicating his thoughts to others for up to minutes at a time; it also impedes his social life and is a lifelong impairment that cannot be treated, although its underlying cause can be alleviated with medication.  The plaintiff’s coworkers corroborated that the plaintiff’s stuttering limits his ability to communicate and described an instance where his stuttering rendered him unable to order dinner for himself.  The court also noted that the “[p]laintiff’s struggle with stuttering during his deposition testimony evidence[d] his substantially limited ability to communicate.”  The court noted that its analysis had been altered by the ADAAA, which rejects the  “permanent” and “long term” requirement of the original ADA and provides that impairments that are episodic or in remission fit within the definition of disability if substantially limiting when active.  In this case, a jury could conclude that when the plaintiff’s stuttering is active, it substantially limits his ability to communicate, sometimes even rendering him totally incapable of communicating.  Although the actual impact may be episodic, it is also lifelong.  Rejecting the employer’s argument that the plaintiff could not be substantially limited in communicating given that he “sat for his deposition and if necessary would be a witness at a trial,” the court held that the plaintiff could “still be substantially limited in communicating even if he [was] able to communicate at times without limitation.”

o.
Vision Impairments
Hill v. Southeastern Freight Lines, Inc., 2012 WL 2564903 (M.D.N.C. July 2, 2012).  The plaintiff, a pick-up and delivery driver with glaucoma, alleged that he could not accept the linehaul position he was offered in lieu of termination because it was medically inadvisable for him to drive at night.  Granting summary judgment for the employer on plaintiff’s discriminatory termination claim, the court held that he could not show he was substantially limited in the major life activity of working because he still could perform many other driving positions and could not show that he was substantially limited in seeing because there was no evidence regarding visual acuity, and the evidence submitted indicated he could drive with glasses, read without glasses, as well as perform other activities.
Knutson v. Schwann’s Home Services, Inc., 2012 WL 146681 (D. Minn. April 27, 2012).  Granting summary judgment for the employer, the court held that plaintiff could not show that his monocular vision rendered him substantially limited in seeing under the ADAAA standard.  Despite evidence that the plaintiff cannot wear corrective lenses because they cause double vision and has anywhere from 20/150 to 20/80 vision in his left eye, the court held that no reasonable jury could find that he was substantially limited in seeing compared to others because his “overall vision is excellent,” there was no evidence that he lacks depth perception, and he continues to drive.
Markham v. Boeing Co., 114 Fair Empl. Prac. Cas. (BNA) 196, 2011 WL 6217117 (D. Kan. Dec. 14, 2011).  A former uniformed security officer alleged that he was subjected to a RIF because of his monocular vision (blindness in his right eye) in violation of the ADA.  According to the plaintiff, he has no depth perception and has to turn his head 180 degrees to see to his right, which affects his neck and causes frequent headaches. Without analyzing behavioral and neurological modifications as a mitigating measure to be disregarded under the ADAAA, the court nevertheless ruled that there were genuine issues of material fact as to whether the plaintiff’s monocular vision rendered him substantially limited in seeing.
Eldredge v. City of St. Paul, 809 F. Supp. 2d 1011 (D. Minn. 2011).  A firefighter alleged that he was denied a reasonable accommodation and terminated because of his Stargardt’s Disease Macular Dystrophy, a form of macular degeneration that causes a small blind spot in the center of his field of vision.  Because of his condition, the plaintiff is unable to read small print without magnification, has certain driver’s license restrictions, and experiences central field of vision distortion.  The plaintiff’s ophthalmologist indicated that the plaintiff’s corrected visual acuity in the left eye is 20/200 and 20/40 in his right eye, while the defendant’s expert scored him 20/200 in both eyes. Denying cross-motions for summary judgment, the court ruled that the plaintiff established that he is disabled within the meaning of the ADA.  The court noted that the disability determination under the ADAAA should be made without regard to the ameliorative effects of the mitigating measures that the plaintiff used or proposed to use, including a magnifying glass and/or a pocket telescope.  Moreover, there was no evidence to suggest that the temporary use of such devices addressed his overall visual impairment in the way in which corrective lenses might resolve nearsightedness.  
 p.
Other Impairments
Pearce-Mato v. Shinseki, 2012 WL 2116533 (W.D. Pa. June 11, 2012). The plaintiff, a VA medical center nurse, had vocal cord edema brought on by mercury toxicity.  When active, the condition made speaking difficult and painful and intermittently required use of an electro larynx device while working to vocalize sounds when the plaintiff spoke.  Denying the employer’s motion for summary judgment on the plaintiff’s claim of discriminatory discharge and denial of reasonable accommodation, the court ruled that she could be substantially limited in speaking, stating that: “The fact that the periods during which an episodic impairment is active and substantially limits a major life activity may be brief or occur infrequently is no longer relevant to determining whether the impairment substantially limits a major life activity.”

Culotta v. Sodexo Remote Sites Partnership, 2012 WL 1069179 (E.D. La. March 29, 2012).  The plaintiff was demoted from HR director to training and development director and them forced to transfer to employee relations manager, but continued to have the same duties.  She alleged that she was forced to quit when the new HR director, knowing that he had a fear of water and that she could not work offshore, suddenly required that she begin working offshore.  Moving to dismiss her claim, the employer argued that the plaintiff failed to include sufficient detail about how her fear of traveling over water amounts to a mental impairment that substantially limits her in the major life activity of working, as alleged.  
Brtalik v. South Huntington Union Free School Dist., 2012 WL 748748 (E.D.N.Y. March 8, 2012).  Addressing whether plaintiff’s colonoscopy/polpectomy, which resulted in a two-week “light duty” medical restriction, was a substantially limiting impairment, the court  granted summary judgment for the employer, holding: “Brtalik’s attempt to characterize a routine, diagnostic, out-patient procedure, or any related minor discomfort, as a disability within the meaning of the ADA is simply absurd.”

Overfield v. H.B. Magruder Memorial Hosp., Inc., 2012 WL 243341 (N.D. Ohio Jan. 25, 2012).  The plaintiff, a nurse, was on medical leave for a hysterectomy when she developed another medical condition and was restricted from working an additional month, following which she was restricted from lifting more than 10 pounds with her left arm for 4-6 weeks and, thereafter, “had to be careful” with the arm.  Granting summary judgment for the employer on disability coverage, the court held this was insufficient to substantially limit her in any major life activity, citing the various activities in which she could engage.
Klute v. Shinseki, 2012 WL 35599 (D.D.C. Jan. 9, 2012).  The plaintiff, a federal government attorney, alleged that he was denied a reasonable accommodation for his disability (“adjustment disorder” with mixed anxiety and depression) during a period that spanned both before and after the effective date of the ADAAA.  Granting summary judgment for the agency, the court determined that, even assuming the ADAAA standards apply, the plaintiff was alleging a substantial limitation in working, which could not be demonstrated because the evidence showed he was merely unable to work for a particular supervisor or in a particular workplace. 

Gesegnet v. J.B. Hunt Transport, Inc., 24 A.D. Cas. (BNA) 1634, 2011 WL 2119248 (W.D. Ky. May 26, 2011).  The plaintiff, who applied to be a tractor-trailer driver, alleged that he was discriminated against based on his disability (previous heart attack and bi-polar and anxiety disorders) when the defendant failed to accommodate him during the hiring process.  The record contained no evidence from a medical doctor concerning the precise nature of the plaintiff’s disability but, rather, just two questionnaires on which the plaintiff checked the “no” box next to “nervous or psychiatric disorders, e.g., severe depression,” yet checked the “yes” box next to the “medication” line.  Because there was no medical evidence that precisely defined the extent of the plaintiff’s medical conditions and resulting limitations, the court declined to assume that he had a disability.  See also Aguirre v. W.L. Flowers Mach. & Welding Co., 2011 WL 2672348 (S.D. Tex. July 7, 2011) (plaintiff’s “reference to a ‘medical condition’ that limited him to working no more than forty-five hours per week does not adequately allege the existence of a ‘disability’ as defined by the ADA, as it neither states the nature of the impairment nor the manner in which Plaintiff’s major life activities are substantially limited”).

Negron v. City of New York, 2011 WL 4737068 (E.D.N.Y. Sept. 14, 2011), adopted by 2011 WL 4729754 (E.D.N.Y. Oct 6, 2011).  A probationary correction officer alleged that she was terminated based on her disability (bullet fragments lodged in her left hand and chest, which caused pain and inflammation).  Recommending that the employer’s motion to dismiss be denied, the magistrate judge found that the plaintiff had sufficiently pled that she had “a physiological condition or cosmetic disfigurement that affect[ed] her musculoskeletal system.”  Viewing the plaintiff’s impairment as episodic, the judge considered whether it was substantially limiting when active (i.e., when the pain and inflammation occurred) and determined that the facts alleged would support the conclusion that the impairment substantially limited the plaintiff in the major life activities of performing manual tasks or working, given that during flare-ups she was unable to use her left hand for work tasks and, at one point, required one month off of work.


2.
Record of Disability TC \l3 "2. 
Record of Disability" 
No ADAAA cases on “record of disability” have been selected for inclusion.


3.
Regarded as Substantially Limited in a Major Life Activity TC \l3 "3.
Regarded as Substantially Limited in a Major Life Activity" 




a.
Employer Did Not Regard Plaintiff as Substantially Limited
Wurzel v. Whirlpool Corp., 2012 WL 1449683 (6th Cir. Apr. 27, 2012) (unpublished).  Granting summary judgment to the employer, the district court ruled that the plaintiff, a materials handler with prinzmetal angina who was transferred and then placed on involuntary leave, was not subjected to an action prohibited under the ADA “because of” an actual or perceived physical or mental impairment, since the employer’s decision was motivated by concerns about safety. Affirming on appeal, the Sixth Circuit noted that the EEOC had filed an amicus brief (http://www.eeoc.gov/eeoc/litigation/briefs/wurzel.txt) disputing the district court’s ADAAA “regarded as” analysis; however, the Sixth Circuit held that it was unnecessary to address the issue of whether the plaintiff was regarded as an individual with a disability because, even if he was, he posed a direct threat to safety.  

White v. Interstate Distrib. Co., 25 A.D. Cas. (BNA) 699, 2011 WL 3677976 (6th Cir. Aug. 23, 2011) (unpublished).  Affirming summary judgment for the employer, the court applied the “transitory and minor” exception to reject “regarded as” coverage of the plaintiff’s leg injury resulting from a motorcycle accident, because his lifting and other restrictions were expected to last for only a month or two.
Selkow v. 7-Eleven, Inc., 2012 WL 2054872 (M.D. Fla. June 7, 2012).  The plaintiff experienced a weakened back during pregnancy preventing her from performing heavy lifting at work from the fifth month of her pregnancy onward.  Granting summary judgment for the employer on the plaintiff’s ADA discrimination claim, the court ruled that the condition was “transitory” because it “could not possibly last another six months from the time the impairment began” and, therefore, could not be the basis for “regarded as” coverage.  The court did not address whether the condition was also minor.
Sibilla v. Follett Corp., 2012 WL 1077655 (E.D.N.Y. March 30, 2012).  The plaintiffs, bookstore employees who weighed approximately 400 pounds and 271 pounds, alleged that they were discriminated against based on perceived disability when new management of the bookstore at which they worked hired them for lower-paying positions.  Granting summary judgment for the employer on plaintiffs’ ADA claims on the ground that they could not establish “regarded as” coverage, the court held “even after the passage of the ADAAA, the “fact that an employer regards an employee as obese or overweight does not necessarily mean that the employer regards the employee as suffering a physical impairment.”
Harris v. Reston Hospital Center, 2012 WL 1080990 (E.D. Va. March 26, 2012).  Granting summary judgment for the employer on the plaintiff’s claim that she was subjected to discriminatory termination based on a perceived alcoholism/drug addiction, the court held “regarded as” coverage could not be established because the plaintiff’s supervisor’s statement “you’re drunk,” observations of plaintiff being impaired at work, and knowledge that plaintiff had previously gone to rehabilitation facility to be treated for depression and a suicide attempt were insufficient to show that management perceived plaintiff as having an impairment.
Becker v. Elmwood Local Sch. Dist., 2012 WL 13569 (N.D. Ohio Jan. 4, 2012).  Granting summary judgment to the defendant, the court concluded that the plaintiff, a teacher with obsessive-compulsive disorder (OCD), did not suffer an adverse employment action, because the circumstances of his resignation did not constitute a constructive discharge.  However, in its analysis of the plaintiff’s prima facie case, the court rejected the defendant’s reliance on pre-ADAAA cases, which had required, for “regarded as” coverage, that the employer have perceived the employee to have an impairment that substantially limits a major life activity, and ruled that “[t]he ADA now includes perceived disabilities ‘whether or not the impairment limits or is perceived to limit a major life activity.’”

Neumann v. Plastipak Packaging, Inc., 2011 WL 5360705 (N.D. Ohio Oct. 31, 2011).  The court concluded that the plaintiff was not “regarded as” an individual with a disability when he was terminated following his alleged failure to submit his FMLA paperwork in a timely fashion.  The court held that because his surgery and recuperation period for a back injury was only six to eight weeks, the impairment was transitory and minor.

Dugay v. Complete Skycap Servs., Inc., 2011 WL 3159171 (D. Ariz. July 26, 2011).  The plaintiff, who was employed by an airport skycap services company, was required to provide a doctor’s authorization after a one-day absence for neck and back injuries sustained in a car accident.  When the plaintiff submitted a doctor’s note authorizing return to work, his supervisor rejected it as too vague and required another note.  The new note stated that the plaintiff could return to work on light duty, provided he did not lift over 25 pounds.  The plaintiff was then advised that for liability reasons he could not return until he had a full release from his doctor.  When he subsequently received a full release, he was informed that no work was available.  The plaintiff claimed he was discriminated against in violation of the ADA when he was placed on involuntary leave due to his neck and back injuries, asserting coverage under the “regarded as” prong of the definition of “disability.”  Granting the employer’s motion to dismiss, the court concluded that the “transitory and minor” exception barred coverage because the dates identified in the complaint of the plaintiff’s car accident and of his clearance for return to work indicated that the injuries lasted less than six months.




b.
Employer Regarded or May Have Regarded Plaintiff as Substantially Limited
Davis v. Vermont Department of Corrections, 2012 WL 1269123 (D. Vt. April 16, 2012).  
The plaintiff alleged he was subjected to disability harassment resulting from his hernia 

condition and surgery.  The employer moved to dismiss the complaint on various grounds, including that the condition was “transitory and minor” and, thus, could not form the basis for “regarded as” coverage.  Denying the motion, the court held that given the duration of the alleged harassment, it appeared that the perceived impairment lasted longer than six months.  In addition, defendant could not show from the face of the complaint that the impairment was minor.
Wells v. Cincinnati Children’s Hosp. Med. Ctr., 25 A.D. Cas. (BNA) 1498, 2012 WL 510913 (S.D. Ohio Feb. 15, 2012).  The plaintiff, a hospital nurse who worked in the critical airway unit from 2003 to 2009, developed a gastrointestinal condition, underwent gall bladder removal surgery, and was prescribed medications, including morphine, oxycodone, and lotronex.  Due to side effects of the medications, the plaintiff exhibited instances of erratic behavior in the workplace, including going to the wrong room to start an IV, providing “a jumbled and confused” end-of-shift report, being confused for about four hours, and having “blacked out” for a period of time.  She was suspended without pay, pending a series of fitness-for-duty examinations.  Thereafter, she signed a “return-to-work” agreement with various conditions, but sued the hospital claiming disability discrimination for failing to reinstate her to the critical airway unit” and denying her a reasonable accommodation.  Rejecting the hospital’s motion for summary judgment, the court found that a reasonable juror could conclude that the plaintiff was “regarded as” an individual with a disability because she was subjected to an adverse employment action (not being reinstated to the critical airway unit, which resulted in fewer hours, less pay, less distinguished jobs, and less responsibility) because of her actual or perceived impairment.  The court noted that unlike the ameliorative effects of mitigating measures, negative side effects of medications used to ameliorate an impairment remain relevant under the ADAAA to determining disability.  The court emphasized that under the ADAAA a plaintiff “no longer is required to prove that the employer regarded her impairment as substantially limiting a major life activity.”  Although both parties had used the burden-shifting analysis under McDonnell Douglas in arguing whether the adverse action was “because of” the plaintiff’s perceived impairment, the court held that the hospital’s stated reason for not reinstating the plaintiff to the unit – fear she would repeat her past errors or revert to past behaviors – constituted direct evidence that the failure to reinstate was because of the plaintiff’s actual or perceived impairment.  The remaining issue on the merits of the unit reinstatement claim was whether the plaintiff was qualified and, if so, whether the hospital could meet its burden to prove any defense, such as direct threat to the health or safety of patients.  With respect to the denial of accommodation claim, the court held that the plaintiff was not entitled to accommodation because she was only proceeding under the “regarded as” prong of the definition of disability.  

Davis v. NYC Dep’t of Educ., 2012 WL 139255 (E.D.N.Y. Jan. 18, 2012).  The plaintiff, a teacher diagnosed with c-spine injury, right shoulder injury, and lumbar back disorder, alleged that she was discriminated against based on disability when, following a medical leave, she received an unsatisfactory performance rating and a reduction in her bonus.  Denying the employer’s motion to dismiss, the court held that allegations in the complaint that the plaintiff was “regarded as” disabled during a period when she was on unpaid disability leave were sufficient.  Although the plaintiff’s three-month disability period appeared to have been “transitory,” it was not apparent from the complaint that the impairment was minor.  Thus, the exception to “regarded as” coverage for impairments that are both “transitory” and “minor” did not provide a basis for dismissal. 

Fleck v. Wilmac Corp., 2011 WL 1899198 (E.D. Pa. May 19, 2011). Denying the employer’s motion to dismiss, the court ruled that a physical therapist who alleged discriminatory termination after surgery for an ankle injury might have been “regarded as” an individual with a disability, under the amended definition.  Quoting the amended statute, the court noted that, “[i]n contrast to the pre-amendment ADA, an individual is ‘regarded as’ disabled under the ADAAA ‘whether or not the impairment limits or is perceived to limit a major life activity.’”  The court cited the plaintiff’s allegations that during her employment she wore a plainly visible “cam boot” to aid her in standing and walking, that she notified her employer of her need for additional surgery on her ankle and subsequently requested FMLA leave, and that a week before her FMLA leave ended, she advised her supervisor of her continuing medical restrictions.  The court concluded that these allegations raised a plausible inference that the employer regarded her as an individual with a disability under the amended standard.  Since the ADAAA makes clear that individuals covered solely under the “regarded as” provision are not entitled to accommodation, the court noted that it would only consider coverage under this prong with respect to the plaintiff’s discrimination claims.  

Gaus v. Norfolk Southern Ry. Co., 2011 WL 4527359 (W.D. Pa. Sept. 28, 2011).  The plaintiff alleged that the employer regarded him as an individual with a disability based on effects of his chronic pain (related to a variety of impairments) and his pain medication.  With respect to employer actions occurring prior to January 1, 2009, the court granted summary judgment for the employer, finding that under the pre-ADAAA standard there was insufficient evidence for a jury to conclude that the employer perceived the plaintiff as substantially limited in a major life activity.  However, applying the ADAAA definition of “regarded as” to events occurring on or after January 1, 2009, the court denied summary judgment on coverage.  Relying on examples in the EEOC’s revised regulations at 29 C.F.R. § 1630.15(f) and the accompanying appendix, the court noted that an employee is “regarded as” having a disability post-ADAAA even if the employer subjectively believed the impairment was transitory and minor, and held that there was no evidence that the impairment at issue was objectively both transitory and minor.

Dube v. Texas Health & Human Servs. Comm’n, 25 A.D. Cas. 326, 2011 WL 3902762 (W.D. Tex. Sept. 6, 2011).  The plaintiff alleged that prior to her discharge she had been absent from work for approximately 11 weeks being treated for and attempting to recuperate “from a serious medical condition that had disabled her from working during that period,” and that the employer, having concluded that she was permanently disabled, decided to discharge her despite her assurances that she would be able to return to work.  Moving to dismiss, the employer argued that the allegations in the complaint demonstrated that the plaintiff’s impairment was “transitory and minor,” which under 29 U.S.C. § 1630.15(f) constitutes an affirmative defense to “regarded as” coverage.  Denying the motion, the court held that it was “not apparent from the face of the complaint that plaintiff’s impairment lasted less than six months or was otherwise ‘transitory’ and ‘minor’ as defined by the regulations.”  The court also rejected the employer’s motion for reconsideration, concluding that under EEOC regulations the employer has the burden to establish that the “transitory and minor” exception applies.

Chamberlain v. Valley Health Sys., Inc., 2011 WL 560777 (W.D. Va. Feb. 8, 2011).  The plaintiff, a hospital pharmacy technician, alleged that she was placed on involuntary leave and subsequently terminated in violation of the ADA after she began experiencing blurred vision in her right eye and was diagnosed with a visual field defect that made fine visual tasks more difficult.  The employer contended that the plaintiff could not have been “regarded as” an individual with a disability because it had believed her vision impairment was “transitory and minor.”  Denying the employer’s motion for summary judgment, the court ruled that the question of whether the employer had believed the impairment was “transitory and minor” was a disputed issue of fact for a jury, given the plaintiff’s contention that the employer’s Corporate Director of Pharmacy insisted that the plaintiff was completely unable to work at the hospital as a result of her vision problem and required her to apply for disability leave.

B.
Definition of “Qualified Individual with a Disability” TC \l2 "B. 
Definition of Qualified Individual with a Disability" 


1.
Essential Functions TC \l3 "1.
Essential Functions" 



a.
Employer Judgment TC \l4 "a.
Employer Judgment" 
Miller v. Illinois Dep’t of Transp., 643 F.3d 190 (7th Cir. 2011).  Reversing summary judgment for the employer, the court held that factual issues existed regarding whether it was an essential function for each member of a bridge crew to work above 25 feet in an extreme or exposed position.  The plaintiff’s job as a highway maintainer required that he work on a team performing diverse tasks, including working at heights.  For several years, team members informally assisted one another by performing tasks that other team members could not perform for various reasons (e.g., lack of skills or abilities).  The plaintiff’s team members generally took responsibility for those tasks requiring an individual to work above 25 feet in extreme or exposed positions, and the plaintiff, who had a fear of heights, performed tasks for them.  When the team leader ordered the plaintiff to stand on a bridge beam, the plaintiff had a panic attack, which led to a diagnosis of acrophobia, and he was ultimately terminated.  While the court noted that at least some bridge crew members had to work above 25 feet in an extreme or exposed position that did not mean that every member needed to do so.  The plaintiff presented “substantial evidence” that for years the team as a whole completed the required tasks but no one team member was required to be able to perform all of the tasks.  The court contrasted the informal nature of bridge crew assignments with workplaces that establish a rotation of duties in an organized, routine manner that requires all employees to be able to perform every task.





b.
Attendance and Work Schedules TC \l4 "e.
Attendance and Work Schedules" 
Colon-Fontanez v. Municipality of San Juan, 660 F.3d 17 (1st Cir. 2011).  Affirming summary judgment for the employer, the court held that the plaintiff, a municipal employee with fibromyalgia, was not qualified because she could not meet the essential function of regular attendance.  As a result, the plaintiff was not entitled to the reasonable accommodation of a reserved parking space.  In the five-year period preceding her diagnosis, the plaintiff was absent between 19% and 30% of the time, and in the following year, in which she requested a reasonable accommodation, the plaintiff was absent 59% of the time.  Her performance evaluations, while giving her high marks on job performance, continually noted that she needed to improve her attendance.  Internal documents about the plaintiff’s position stated that attendance at work was a necessary aspect of the job because of the type of work performed and because documents used in the position could not be removed from the office.  Furthermore, the attendance policy clearly stated that employees were subject to disciplinary action if they violated attendance norms. 
Valle-Arce v. Puerto Rico Ports Auth., 651 F.3d 190 (1st Cir. 2011).  The First Circuit’s prior holding that attendance was an essential function for the position in question was not dispositive where evidence showed that the plaintiff could have met attendance requirements if the employer had provided the flexible leave schedule she had requested as a reasonable accommodation.  The district court had ruled as a matter of law that the plaintiff was not a qualified individual because she was absent from work six months in a 16-month period.  The First Circuit vacated the judgment and remanded the case because evidence suggested that the plaintiff had met attendance requirements for two years while she was given a flexible schedule for insomnia caused by her chronic fatigue syndrome and fibromyalgia.  The need for several periods of leave began after the plaintiff acquired a new supervisor who questioned whether the plaintiff had a real ailment and repeatedly requested more medical documentation, refused to continue the flexible schedule, charged the plaintiff leave, and reprimanded her for late arrivals.  Expert testimony from a psychiatrist supported the plaintiff’s contention that the significant stress created by the new supervisor’s actions and withdrawal of the accommodation led to a need for extended medical leaves of absence.  A reasonable jury could credit this testimony as showing that the plaintiff was able to attend work regularly when granted the reasonable accommodation of a flexible schedule.  

Carter v. Pathfinder Energy Servs., Inc., 662 F.3d 1134 (10th Cir. 2011).  Reversing summary judgment for the employer, the court held that while regular attendance may be an essential function for some jobs, evidence indicated that full-time attendance was not an essential function for a driller with diabetes who had worked successfully with the reasonable accommodation of part-time work.  Most drillers were given two assignments per month in which they worked 10 to 12 consecutive days per assignment and often 24 hours or more at a time.  The plaintiff’s reasonable accommodation, however, permitted him to work only one assignment per month so that he would have him sufficient time to rest and recover.  The court noted that an employee given part-time work as a reasonable accommodation must still be able to perform the essential functions of his position, so if full-time attendance is an essential function, then a part-time schedule will not render the individual “qualified.”  But the defendant did not argue that full-time attendance was essential, and evidence suggested that the plaintiff’s “modified work schedule” accommodated his inability to work for extended periods, “as expressly contemplated by the ADA.”  



2.
Statements Made in Benefits Proceedings TC \l3 "2. 
Statements Made in Benefits Proceedings" 
Kurzweg v. SCP Distribs., L.L.C., 24 A.D. Cas. (BNA) 1555, 2011 WL 1519105 (11th Cir. Apr. 21, 2011) (unpublished).  About nine months after returning from discretionary leave for bladder surgery, the plaintiff, a delivery truck driver whose conditions included lymphoma, cervical degenerative disc disease, bipolar disorder, and ADD, was again placed on discretionary leave so that he could have neck surgery.  Seven days after the expiration of the leave, which by then had already been extended by a month, the plaintiff was cleared to work without restriction.  Nevertheless, he was subsequently terminated, and he became severely depressed.  Approximately one year later, largely because of his worsening depression, the plaintiff applied for SSDI, stating that he “became unable to work because of [his] disabling condition.”  The SSA awarded the benefits, with an onset date of June 9, 2008, the date of his termination.  The plaintiff argued that he could nevertheless allege that he was able to perform the essential functions of the job at the time of his termination for purposes of his ADA case, because the SSA had erroneously chosen June 9, 2008, as the onset date merely because it was the last day he had worked.  The court noted, however, that the plaintiff had apparently never attempted to correct the onset date.  Moreover, the plaintiff’s explanation did not fall within any of the exceptions discussed in Cleveland.  Therefore, the plaintiff was estopped from asserting in his ADA claim that he was able to perform the essential functions of his position when the defendant terminated him. 

EEOC v. Greater Baltimore Med. Ctr., Inc., 769 F. Supp. 2d 843 (D. Md. 2011), aff’d, 2012 WL 1302604 (Apr. 17, 2012) (unpublished).  Michael Turner applied for SSDI benefits while on medical leave from his nursing unit secretary position, claiming that he “became unable to work” upon contracting necrotizing fasciitis (flesh-eating disease) and that he was “still disabled” due to his diabetes and a recent stroke.  Fourteen months later, Turner’s doctor cleared him to return to work full time, but Turner did not notify the SSA.  Although the employer agreed that Turner could return to work full time, it concluded that he was not qualified to return to his old position.  Turner unsuccessfully applied for other positions and was terminated after exhausting his leave.  The EEOC argued that it should not be estopped from claiming that Turner was qualified on the basis of his statements to the SSA, because its right to pursue the case derived not from Turner’s rights but rather from its independent enforcement authority.  The court disagreed and further held that the EEOC’s explanation of the contradiction – that Turner’s statements were true when he made them but that he had recovered before his termination – did not succeed because Turner’s ongoing acceptance of benefits constituted an implied assertion that he could not work at the time of termination, especially in light of the SSA’s clear requirement that he notify them upon regaining the ability to work.  



3.
Miscellaneous
Johnson v. Board of Trs., 666 F.3d 561 (9th Cir. 2011).  Affirming summary judgment for the employer, the court held that the plaintiff was not a “qualified” individual under 29 C.F.R. §1630.2(m) because she failed to meet the “job-related requirement” that she have a valid state teaching certificate.  The plaintiff, who had depression and bipolar disorder, failed to complete the educational requirements needed to renew her teaching certificate before the start of the school year.  A few months before the expiration of her certificate, the plaintiff experienced a major depressive episode that prevented her from taking the necessary classes.  The local school board rejected her request that, as a reasonable accommodation, it apply to the state board of education for a one-year provisional authorization to permit her to continue teaching while she completed her educational credits.  Instead, the board terminated the plaintiff, noting that she had had five years to take the necessary classes and had sought an extension just as the school year was beginning.  Such extensions were granted only when another qualified teacher was unavailable for hire, which was not the situation here.  The court rejected the plaintiff’s contention that she would have been qualified if the board had granted her request for reasonable accommodation.  While the regulations specifically note that the ability to perform essential functions must be considered with or without the aid of a reasonable accommodation, the regulations do not state that the ability to meet job-related requirements also must be considered with or without the use of a reasonable accommodation.  Therefore, the plaintiff must meet this part of the definition of “qualified” without any reasonable accommodation.  The court rejected the argument that the appendix to §1630.10 requires consideration of reasonable accommodation in connection with meeting qualification standards, because that section applies only when a plaintiff is challenging a specific standard as discriminatory.  In this case, the plaintiff did not challenge the board’s right to determine whether to apply for a one-year authorization, so § 1630.10 and its appendix were irrelevant.

Carter v. Pathfinder Energy Servs., Inc., 662 F.3d 1134 (10th Cir. 2011).  Reversing summary judgment for the employer, the court found issues of material fact as to whether a driller with diabetes who had worked successfully with a reasonable accommodation was “qualified” for his job when he was fired.  The job required that the plaintiff work 10 to 12 consecutive days and often 24 hours or more at a time.  Most drillers worked two such assignments per month, but as a reasonable accommodation, the plaintiff was allowed to work only one assignment so that he would have sufficient time to rest and recover.  This arrangement was in place for two months, but then the company required him to go immediately from one assignment to a new one.  The plaintiff agreed under protest, but on the second day of the second assignment, he had to go home after finding blood in his urine.  The company terminated him soon after that and argued in litigation that, although the plaintiff had been “qualified” while he had been working, he was not qualified after the termination because he had not worked again.  The court rejected this argument, noting that the ADA would require a jury to find the plaintiff qualified for his job on the day he was terminated, and the company had conceded that point. 

C.
Disparate Treatment TC \l2 "C.
Disparate Treatment" 


1.
Generally TC \l3 "1.
Generally" 
Stansberry v. Air Wisconsin Airlines Corp., 651 F.3d 482 (6th Cir. 2011).  The plaintiff, manager of an airport, claimed that he was terminated because of his wife’s disability (Polyarteritis Nodosa); the defendant claimed that the termination was for poor performance, including safety violations, failure to report the violations to the company, and failure to train and supervise staff adequately.  To support his claim that these reasons were pretext for discrimination, the plaintiff offered evidence that his supervisor had lied about the reasons for his termination.  The court rejected this argument because it “conflate[d] the prima facie case and pretext inquiries under McDonnell Douglas” and explained that a plaintiff “must offer some evidence to suggest that the [challenged action] was due in some measure to discriminatory animus” before the defendant is required to articulate a legitimate, nondiscriminatory reason for its action.  “[E]ven if [the plaintiff’s supervisor] had lied about the reason for terminating Stansberry, that does not show that Air Wisconsin terminated Stansberry on account of his wife’s disability because Stansberry has offered no evidence to create an inference that he was fired on account of his wife’s disability.”

Whitfield v. Tennessee, 639 F.3d 253 (6th Cir. 2011).  Addressing “confusion” in the Sixth Circuit, the court held that the correct standard for making out a prima facie case of employment discrimination through indirect evidence is not stated in Mahon v. Crowell, 295 F.3d 585 (6th Cir. 2002), but rather in Monette v. Electronic Data Systems Corp., 90 F.3d 1173 (6th Cir. 1996), which requires the plaintiff to show that (1) he or she is disabled; he or she is otherwise qualified for the position, with or without reasonable accommodation; and he or she suffered an adverse employment decision; (2) the employer knew or had reason to know of the plaintiff’s disability; and (3) the position remained open while the employer sought other applicants or the disabled individual was replaced.  Here, even assuming the plaintiff had established a prima facie case, the evidence showed that she was fired because of poor performance, and therefore, summary judgment for the employer was proper.



2.
Disability-Related Statements as Evidence of Discrimination TC \l3 "3.
Disability-Related Statements as Evidence of Discrimination" 
Carter v. Pathfinder Energy Servs., 662 F.3d 1134 (10th Cir. 2011).  The plaintiff, who had diabetes, fibromyalgia, postural hypotension, and hepatitis C, requested and received permission to work fewer hours on his directional driller job due to weakness and fatigue caused by his conditions.  Later, after initially agreeing to perform two assignments back-to-back, the plaintiff used profanity in an argument with his supervisor over the possibility of backing out of the job and argued with the other driller assigned to the job over sleeping arrangements.  When the plaintiff was informed that he would be fired for the two incidents, he explained that his diabetes had probably made him irritable.  The supervisor responded that he was worried that the other drillers, who worked 25 to 26 days per month, might quit if he did not fire the plaintiff, and that the plaintiff could not work 24-hour shifts like the others.  The court held that these comments were sufficient to raise an issue of fact as to whether the plaintiff was fired because of his disability, even though they did not directly express a discriminatory motive, and even if the proffered reasons would have provided a valid reason for his termination.  “These statements support[ed] the inference that Carter’s disability – or, put differently, Pathfinder’s desire to no longer provide reasonable accommodation for his disability – was a ‘determining factor’ in his firing.”



3.
Pretext

Miller v. Illinois Dep’t of Transp., 643 F.3d 190 (7th Cir. 2011).  The plaintiff, a highway maintainer who worked on a bridge crew, suffered a panic attack caused by his acrophobia while performing a task on a bridge beam.  He requested, as a reasonable accommodation, that he be allowed to work below heights of 25 feet unless the work was secure and unexposed.  In response, a personnel manager stated, “I’ll tell you right now, we don’t grant requests,” and later formally denied the request.  Upon returning to work and seeing the personnel manager, the plaintiff said to another employee, “Right there is Arch enemy Number 1.  I have never hit a woman.  Sometimes I would like to knock her teeth out.”  The defendant then terminated him for making a threat of violence and disruptive behavior.  Reversing summary judgment for the defendant, the court found that the plaintiff had presented sufficient evidence from which a factfinder could question the defendant’s honesty.  In particular, the court noted that the “threat” was ambiguous, that there was evidence that despite a more violent outburst, the plaintiff’s supervisor had not been fired, and that the personnel officer’s comment “we don’t grant requests” could be construed as expressing hostility to requests for reasonable accommodation.  

EEOC v. C.R. England, Inc., 644 F.3d 1028 (10th Cir. 2011).  The intervenor-plaintiff (Walter Watson), who had HIV, was terminated from his truck driver trainer position because he had “burned up [his] h[ou]rs,” “refused to load,” and “deadheaded [drove an empty truck] . . . over 1000 miles home.”  Rejecting Watson’s contention that the first justification was pretextual because there was no evidence that he had “burned up his hours,” the court stated that Watson could not establish pretext by challenging the truth of the justification rather than the sincerity with which it was believed.  The court rejected Watson’s argument that the second justification was pretextual – that “he ‘was extremely frustrated with at least three load cancellations in a row’” – because “an employer’s exercise of erroneous or even illogical business judgment does not constitute pretext.”  Watson contended that the third justification was pretextual because there was no company rule requiring termination of a trainer who “deadheads” home.  Rejecting this argument, the court noted that although the failure to follow company policy may support a finding of pretext in some circumstances, a legitimate, nondiscriminatory justification need not be based on, or required by, an official company rule or policy.   

Jones v. Nissan N. Am., Inc., 25 A.D. Cas. (BNA) 702, 2011 WL 3701785 (6th Cir. Aug. 18, 2011) (unpublished).  The plaintiff was an auto assembly production technician when he developed and had surgery for “tennis elbow.”  Although he returned to work and initially performed his job without restrictions, he was ultimately terminated after the company placed him on restrictions, which included no lifting or use of hand tools, based on an order in the plaintiff’s workers’ compensation case, and then determined that no jobs existed that could be performed with the plaintiff’s restrictions.  The employer argued that the legitimate, nondiscriminatory reason for its decision was the honest belief that the chancellor in the plaintiff’s workers’ compensation case had issued a legally binding order to place the plaintiff on these restrictions, thus disqualifying him from all available jobs.  The court rejected a rule adopted by some other circuits that “so long as the employer honestly believed in the proffered reason for its employment action, the employee cannot establish pretext even if the employer’s reason is ultimately found to be mistaken, foolish, trivial, or baseless.”  Instead the court concluded that an employer is required to “establish its reasonable reliance on the particularized facts that were before it at the time the decision was made” in order to avoid a finding of pretext.  Awarding judgment as a matter of law to the plaintiff, the court concluded that the chancellor’s order, which merely stated the factual conclusion that the plaintiff was “restricted . . . from lifting and using power tools,” could not reasonably be interpreted as imposing a legal obligation on the employer to place the plaintiff on restrictions.  Moreover, the employer was not entitled to rely on the conclusions of a third party as to whether the plaintiff was disabled, but was required to conduct an “individualized inquiry” into his medical condition, which it did not do.

Jackson v. Planco, 2011 WL 2321476 (3d Cir. June 14, 2011) (unpublished).  The plaintiff, who had gout and also had suffered a heart attack and two strokes, was placed on “performance management” approximately one month after returning from a second medical leave.  He complained to Human Resources that he was being singled out because of his disability.  After finding no basis for the discrimination claim, and concluding that his work remained sub-par, the employer demoted him.  The plaintiff angrily declined the new position, and was observed at work the next day visiting gun websites, which violated the employer’s policy on internet use.  The plaintiff’s supervisors, who knew that he owned guns, became afraid for their safety and terminated the plaintiff on the basis of these concerns and the internet policy violation.  The plaintiff argued that the safety concerns were pretextual because his well-known interest in guns had never before caused safety concerns and because the employer did not thoroughly investigate the incident.  Affirming summary judgment for the employer, the court rejected the first argument because the employer’s change in attitude was explained by changes in the plaintiff’s circumstances, namely the fact that he had recently become angry at being placed on performance management and demoted.  The court rejected the second argument because it challenged the wisdom of the plaintiff’s termination, rather than the employer’s motivation, as required to show pretext.  The plaintiff also argued that reliance on the internet policy was pretextual because other employees were not punished for visiting blocked websites.  However, the court concluded that the plaintiff failed to identify a similarly situated comparator. 

D.
Reasonable Accommodation TC \l2 "D.
Reasonable Accommodation" 
1. Notice of the Need for Reasonable Accommodation
 TC \l3 "1.
Notice of the Need for Reasonable Accommodation" 
Howard v. Steris Corporation, 2012 WL 3561965 (M.D. Ala. Aug. 17, 2012).  The plaintiff, who started working for the defendant in 1985 and was known for falling asleep at work, particularly during meetings, was suspended and subsequently fired for sleeping on the job. Although the plaintiff had had issues with daytime sleepiness and difficulty sleeping at night since he was in high school and was diagnosed as having narcolepsy in 1973 and with Graves Disease (a thyroid condition that can also cause sleep problems) in 2009, he never told his supervisors about his diagnoses.  In response to his complaint alleging that he was discriminatorily fired and denied a reasonable accommodation, the defendant argued that none of the decision makers involved in plaintiff’s firing knew that he had narcolepsy or any other medical condition.  The plaintiff, however, maintained that the defendant had “constructive notice” of his disability because his supervisors were aware that he slept during meetings and already had “accommodated” him by allowing his co-workers to spray him with water, scare him, or kick his chair when they noticed him sleeping on the job.  Relying on 11th Circuit cases as precedent, the court found that these cases “make clear that an employee has to tell his supervisor about his specific disability before the ADA triggers an obligation to accommodate him or refrain from firing him because of his disability.”  
E.E.O.C. v. C.R. England, Inc., 644 F.3d 1028 (10th Cir. 2011).  Affirming summary judgment for the employer, the court held that a truck driver, who had informed his employer about his HIV infection, twice failed to put his employer on notice that he needed a reasonable accommodation related to his condition.  The employee first asked the company for immediate “home time” because he needed time with his family.  The defendant denied this request because it did not comply with company policy to provide two weeks’ notice when requesting leave.  The next day, the employee reiterated his request for immediate home time and again did not state that he needed it because of his HIV infection.  When the company again denied his request, the employee stated that he could not handle the stress and that he was going to take immediate leave to go home, because he had to see his doctor.  While the court acknowledged that there could be situations in which an employee’s request for leave to see a doctor would constitute a valid request for accommodation, such was not the case here because the employee’s reference to seeing his doctor appeared connected to his stress level, not his HIV infection.



2.
Interactive Process

Valle-Arce v. Puerto Rico Ports Auth., 651 F.3d 190 (1st Cir. 2011).  The court concluded that the plaintiff, a human resources employee with chronic fatigue syndrome and fibromyalgia, presented sufficient evidence for a jury to find that the employer failed to provide a reasonable accommodation, by not engaging in an informal interactive process following a request for reasonable accommodation or by unreasonably delaying its provision of a necessary accommodation.  The First Circuit disagreed with the district court’s judgment that, as a matter of law, the employer fulfilled its legal obligations by providing a reasonable accommodation 17 months after the plaintiff first requested it.  Instead, the court emphasized that there were sufficient factual issues for a jury to decide if reasonable accommodation was provided in a timely manner.  Evidence suggested that the employer did not follow its normal reasonable accommodation procedures, that the employer delayed providing an accommodation for many months, despite repeated requests, and that the accommodation eventually provided was not what the plaintiff had sought and arguably did not effectively meet the plaintiff’s medical needs.  

3. Job Restructuring, Part-Time Work, and Modified Work Schedules TC \l3 "3.
Job Re-Structuring, Part-Time Work, and Modified Work Schedules" 
Valle-Arce v. Puerto Rico Ports Auth., 651 F.3d 190 (1st Cir. 2011).  Given disputed evidence showing that a flexible schedule might have been an effective reasonable accommodation for the plaintiff, an employee with chronic fatigue syndrome and fibromyalgia, the court vacated the district court’s judgment as a matter of law and remanded the case.  The plaintiff had requested a flexible schedule to accommodate insomnia caused by her disabilities.  Two successive supervisors had granted this request as long as the plaintiff worked the required 37.5 hours or took leave to account for any shortfall.  This reasonable accommodation seemed to work for two years until a new supervisor objected to the plaintiff’s schedule, even after the plaintiff explained that it was needed because of her disabilities.  

Miller v. Illinois Dep’t of Transp., 643 F.3d 190 (7th Cir. 2011).  Reversing summary judgment for the employer, the court held that factual issues existed as to whether it was a reasonable accommodation for a bridge maintainer with acrophobia (fear of heights) to have other team members perform tasks that required working above 25 feet in an exposed or extreme position.  The court noted that the ADA does not give employers “unfettered discretion” to determine what is “reasonable” and instead requires employers to rethink their preferred practices or established methods of operation.  Evidence showed that for several years team members routinely swapped job responsibilities based on individual abilities, preferences, and limitations, and that on only one occasion had the plaintiff ever been required to work outside of his restrictions.  The court concluded that a jury should be able to consider both the plaintiff’s actual work environment and the employer’s past flexibility in assigning tasks, in determining whether the plaintiff’s request was “reasonable.” 
Carter v. Pathfinder Energy Servs., Inc., 662 F.3d 1134 (10th Cir. 2011).  Reversing summary judgment for the employer, the court found genuine issues of material fact as to whether the plaintiff, a driller with diabetes who had worked successfully for two months with the reasonable accommodation of part-time work, was able to perform his essential functions at the time of his termination.  Most drillers were given two assignments per month in which they worked 10 to 12 consecutive days per assignment and often 24 hours or more at a time.  The plaintiff’s reasonable accommodation, however, permitted him to work only one assignment per month so that he had sufficient time to rest and recover.  The employer conceded that the plaintiff was qualified for his job when he performed it with a reasonable accommodation.  
Solomon v. Vilsack, 2012 WL 629399 (D.D.C. Feb. 23, 2012).  The plaintiff was a budget analyst who missed a lot of work because of depression. The court held that although the ADA defines reasonable accommodation to include modified work schedules, an employer is not required to accept an open-ended  “work when able” schedule for a time-sensitive job or allow employee to leave work whenever she was unable to work the entire day or come in late if she wasn’t able to arrive on time.  With respect to the plaintiff’s request to telework whenever she felt she was capable of working, the court stated that if working whenever one likes at the office is an unreasonable request as a matter of law, then teleworking whenever one likes is even more unreasonable.
4.    LeaveTA \s "90 F.3d 1173" \c 0

Schumacher v. Granite Services, Inc., 2012 WL 951545 (N.D.N.Y. March 20, 2012). In January 2207, plaintiff had a massive heart attack and nearly died.  He remained in the hospital three weeks and was rehospitalized from March 2, 2007 until March 30, 2007, because of severe low blood pressure.  During his second hospitalization, plaintiff had an internal biventricular defibrillator  (IBD) implanted in his heart.  After plaintiff’s second discharge, he participated in a cardiac rehabilitation program from April 2007 to August 2007. In May 2007, plaintiff told his employer that he could return to work as soon as he completed his cardiac rehabilitation program, but that he would require work limitations, including rest breaks, no heavy lifting, and no travel.  In June 2007, plaintiff was terminated. The employer argued that it was not required to accommodate plaintiff because he was still on medical leave; there was no certain end date for plaintiff’s cardiac rehabilitation; and there was no reasonable assurance that he would be medically fit to return to work thereafter.  The court held that the fact that plaintiff’s prognosis was unclear at his termination does not compel a finding that he was unqualified to return to work with reasonable accommodations.

5. Workplace Free of Chemical Irritants/Telework

Core v. Champaign County Bd. Of County Commissioners, 2012 WL 3073418 (S.D. Ohio July 30, 2012).  The plaintiff, an employee in the county’s Department of Job and Family Services (DJFS) who had asthma and a severe sensitivity to certain perfumes and other sensitive products, requested that DJFS ask employees to refrain from wearing perfume at work.  However, DJFS took no action and plaintiff’s exposure continued, resulting in her having progressively more severe reactions and leading her to seek emergency treatment.  Within days following plaintiff’s emergency treatment, certain co-workers apparently mocked plaintiff’s reaction to the exposure in posts on Facebook and continued to intentionally wear perfume.  A nurse then wrote to DJFS advising management of plaintiff’s recent emergency treatment and recommended that plaintiffs’ co-workers be advised of her allergy, noting that “[o]bviously, in public there would be no way to prevent this, but one would expect the employer to make this announcement to those who do work with [plaintiff].”  In response, the director of DJFS sent an email to DJFS employees requesting that they not personally go into plaintiff’s office to speak with her and, instead, communicate with plaintiff via telephone or email only.  He also requested that plaintiff not go into the cubicles of other staff and, instead, have discussions with staff out in better ventilated open areas of the office, including a conference room or a clubroom.  The following month, plaintiff went on leave as a result of her exposure.  In an effort to return to work, she requested to work from home to avoid exposure to perfume in the workplace. DJFS rejected plaintiff’s request and, instead, eventually proposed allowing plaintiff to use an inhaler at work or to go outside to alleviate any symptoms as often as necessary.  DJFS also finally proposed that it would ask plaintiff’s coworkers to refrain from wearing perfume at work.  Plaintiff rejected these proposed accommodations “as being too narrow and not providing her with sufficient protection.”
In response to defendant’s motion for summary judgment on procedural grounds, the court noted that defendant’s assertion that working from home is “an unreasonable accommodation as a matter of law” is not necessarily supported by Sixth Circuit precedent. In particular, the court noted that while the “ultimate determination of reasonableness is a fact-specific inquiry and  a question for the fact-finder,” Vande Zande v. Wisconsin, 44 F.3d 538 (7th Cir. 1995), which supported the general proposition that an employer is “not required to allowed disabled workers to work at home,” was decided 17 years ago.   TC \l3 "9.
Workplace Free of Chemical Irritants" 


6.
Reasonable Accommodation and Termination TC \l3 "18. 
Reasonable Accommodation and Termination" 
Carter v. Pathfinder Energy Servs., Inc., 662 F.3d 1134 (10th Cir. 2011).  Reversing summary judgment for the employer, the court found genuine issues of material fact as to whether the plaintiff, a driller with diabetes who had worked successfully for two months with the reasonable accommodation of part-time work, was fired because the employer no longer wanted to provide the accommodation.  Drillers normally worked two assignments per month, each lasting 10 to 12 consecutive days and often requiring them to work 24 hours or more at a time.  The company conceded that the accommodation it provided for the plaintiff – working only one shift per month so he had time to rest and recover between assignments – was reasonable.   The court noted evidence that when the plaintiff’s supervisor fired him, he misrepresented the extent of the accommodation being provided and stated that other employees would quit because the plaintiff was not working the same number of assignments.  These statements could allow a jury to conclude that the company terminated the plaintiff because it no longer wanted to accommodate him.  


E.
Drug and Alcohol Use TC \l2 "E.
Drug and Alcohol Use" 
Lopez v. Pacific Mar. Ass’n, 657 F.3d 762 (9th Cir. 2011). Affirming summary judgment for the employer, the court rejected the plaintiff’s disparate treatment and disparate impact claims challenging the employer’s “one strike” drug test rule.  The plaintiff applied for a job as a longshoreman in 1997 and was disqualified after failing a drug test due to drug addiction.  He reapplied in 2004, by which time he was rehabilitated, but was rejected pursuant to the employer’s rule imposing a permanent ban on hiring any individual who had previously failed its drug test.  The employer permanently disqualified any applicants who tested positive because it thought that applicants who could not abstain from using an illegal drug, even after receiving advance notice of an upcoming drug test, showed less responsibility and less interest in the job than applicants who passed the drug test.  The court rejected the plaintiff’s disparate treatment claim, finding that the “one-strike” rule eliminated candidates on the basis of a failed drug test and not an applicant’s drug addiction.  Because the rule equally affected recreational users and individuals with past drug addiction, it was adopted without discriminatory purpose, and therefore there was no basis for a disparate treatment claim.  The fact that the plaintiff notified the employer of his prior drug addiction did not indicate that the employer’s decision was based on a record of disability since the notification came only after he was disqualified.  The court also rejected the plaintiff’s disparate impact claim, which he litigated exclusively on the theory that the rule falls more harshly on prior drug addicts than on other groups, because he failed to establish that the rule screened out prior drug addicts at a higher rate than recreational drug users.

Ames v. Home Depot U.S.A. Inc., 629 F. 3d 665 (7th Cir. 2011).  The plaintiff alleged that the employer failed to accommodate her disability, alcoholism, and discharged her because of that disability.  The plaintiff notified the employer that she had an alcohol problem and sought assistance through the employee assistance program (EAP).  The employer placed the plaintiff on paid administrative leave and told her she could return to work after receiving treatment, passing a drug and alcohol test, and obtaining a return-to-work authorization.  The plaintiff also signed an EAP agreement subjecting her to periodic drug and alcohol testing for the remainder of her employment.  After she was arrested for driving under the influence, and, one month later, reported to work under the influence of alcohol, the employer terminated her for violating its substance abuse policy.  Affirming summary judgment for the employer, the court found that even assuming the plaintiff had a disability, the employer had a legitimate, nondiscriminatory reason for the termination, i.e., violation of the EAP agreement and workplace rules.   

Mauerhan v. Wagner Corp., 649 F.3d 1180 (10th Cir. 2011).  The plaintiff, a sales representative, was terminated after testing positive for the illegal use of drugs but was told he could return to the company if he could “get clean.”  A day after completing a 30-day inpatient rehabilitation program, the plaintiff asked to return to his job and was told he could do so, but that his compensation would be reduced and he could not continue to work on the same accounts that he had worked on prior to his discharge.  The plaintiff rejected these terms and claimed that the defendant discriminated against him in violation of the ADA.  Affirming the district court’s grant of summary judgment for the defendant, the court held that, at the time of the alleged discrimination, the plaintiff was still currently engaging in the illegal use of drugs and therefore not a qualified individual with a disability.  The court stated that an individual is currently engaging in illegal use of  drugs if such use occurred recently enough to justify an employer’s reasonable belief that it is an ongoing problem.  However, the court rejected the defendant’s contention that an individual can never qualify for ADA protection after only 35 drug-free days.   Relying heavily on Tehan v. Metro-North Commuter R.R., 951 F.3d 511 (2d Cir. 1991) (a decision under the Rehabilitation Act), the court said that the determination of whether someone is currently engaging in the illegal use of drugs should be made on a case-by-case basis, considering such factors as the severity of the addiction, the relapse rates for the drugs in question, the level of responsibility entrusted to the employee, the employer’s own job and performance standards, the level of competence ordinarily required to perform the job, and the employee’s past performance record.  In this case, the court placed particular weight on the characterization of the plaintiff’s prognosis as “guarded” following his rehabilitation program and on expert testimony that a minimum of 90 days of recovery was necessary to ensure significant improvement.


F.
Exams and Inquiries
Kroll v. White Lake Ambulance Authority, 2012 WL 3590284 (6th Cir. Aug. 22, 2012).  After plaintiff, an emergency medical technician (EMT), became romantically involved with one of her co-workers and later had a dispute with another co-worker, her employer requested that she receive “psychological counseling.” Plaintiff then filed suit alleging that her employer violated the ADA’s restrictions on medical examinations. Citing to EEOC’s seven-factor test for analyzing whether a test or procedure is a medical examination, set forth in its guidances on disability-related inquiries and medical examinations under the ADA, the court vacated the district court’s holding that “counseling alone does not constitute a medical examination under the ADA.” 
Lee v. City of Columbus, 636 F.3d 245 (6th Cir. 2011).  Several plaintiffs filed a class action challenging the city’s directive requiring employees returning from more than three days of sick leave, injury leave, or restricted duty to submit a doctor’s note to their immediate supervisor stating the “nature of the illness” and whether the employee was capable of returning to regular duty.  In concluding that the directive violated the Rehabilitation Act (which incorporates the limitations on disclosure of medical information contained in the ADA), the district court relied heavily on the Second Circuit’s decision in Conroy v. New York State Department of Correctional Services, 333 F.3d 88 (2d Cir. 2003), which had held that a similar directive was a prohibited disability-related inquiry under the ADA.  Finding no business necessity to justify the inquiry, the Second Circuit had held the directive invalid as applied to employees who were neither identified as abusers of sick leave nor working in safety-sensitive jobs.  On appeal in the instant case, the Sixth Circuit disagreed that requiring an employee to provide a general diagnosis (“or in this case, an even less specific statement regarding the ‘nature’ of an employee’s illness”) is “tantamount” to an inquiry “as to whether such employee is an individual with a disability or as to the nature or severity of the disability” under the ADA.  Finding Conroy too far-reaching and noting that it had not been followed by other courts of appeals, the Sixth Circuit stated that a significant difference between the Rehabilitation Act and the ADA is that the ADA prohibits discrimination “because of disability,” while the Rehabilitation Act only prohibits discrimination “solely on the basis of” a disability.  Thus, “[t]he mere fact that an employer, pursuant to a sick leave policy, requests a general diagnosis that may tend to lead to information about disabilities falls short of the requisite proof that the employer is discriminating solely on the basis of disability.”  The court suggested that the result would be no different under the ADA, however, because even if the city’s directive constituted a disability-related inquiry, it was a valid “workplace policy applicable to all employees, disabled or not.”  Finally, the court noted that EEOC’s enforcement guidance on disability-related inquiries and medical examinations of employees (Question 15) endorses an employer’s right to request a doctor’s note when an employee has used sick leave.

Garlitz v. Alpena Reg’l Med. Ctr. (ARMC), 113 Fair Empl. Prac. Cas. (BNA) 1670, 2011 WL 6016498 (E.D. Mich. Dec. 2, 2011).  ARMC offered the plaintiff a job as a medical technologist and, as a precondition to employment, required her to undergo a medical examination. As part of the medical examination, the plaintiff was asked to fill out a questionnaire that asked female applicants about their childbearing plans, the type of birth control they used, and the number of pregnancies, miscarriages, or abortions they had had.  When the plaintiff refused to answer the questions based on her belief that they were not relevant to her job as medical technologist, ARMC withdrew the job offer.  Contrary to the plaintiff’s assertion that it revoked the offer because she did not answer certain questions on the medical form, ARMC claimed that it decided not to hire the plaintiff because of her “attitude” in interacting with ARMC staff when she had previously been employed by ARMC.  Denying the employer’s motion for summary judgment, the court held that there was a question of fact as to whether ARMC extended the plaintiff a “real offer,” which was required in order for the defendant to request a medical examination.  For a job offer to be considered real,  the ADA requires an employer to demonstrate that it took reasonable steps to obtain and evaluate nonmedical information before making the offer.  In this case, the court found that because ARMC did not argue that the information about the plaintiff’s temperament was unavailable before the offer was made or that it took reasonable steps to obtain and evaluate all nonmedical information before making the offer, it failed to prove that the offer to the plaintiff was real.  The court also held that a plaintiff does not have to show that he or she has a disability to challenge an unlawful disability-related inquiry or medical examination.

McCann v. City of Eugene ex rel. EMS Dep’t, 25 A.D. Cases 184, 2011 WL 2490739 (D. Or. June 21, 2011).  A firefighter, who experienced a “cardiac event” during which her heart stopped and she lost consciousness and subsequently had a pacemaker implanted, alleged that the city violated the ADA when it required her to complete a treadmill test to determine if she was fit for duty.  Citing EEOC guidance, the court noted that, under the ADA, medical examinations of employees must be job-related and consistent with business necessity and that this standard is “high and not to be confused with mere expediency.”  Denying the plaintiff’s motion for summary judgment, the court held that if the city encountered significant evidence that would cause a reasonable person to question whether the plaintiff was capable of performing her job, such that there was genuine reason to doubt whether she could perform job-related functions, the standard was met.  In addition, the court held that where the city believed that the plaintiff posed a direct threat because of her medical condition, a determination should be based on factors such as the nature and severity of potential harm, the likelihood that potential harm would occur, and the imminence of potential harm. 

G.
Confidentiality of Medical Information

Lee v. City of Columbus, 636 F.3d 245 (6th Cir. 2011).   The court held that it was not a breach of confidentiality under the Rehabilitation Act or the ADA for the city to require an employee returning to work from sick leave to give a note to his immediate supervisor providing the nature of his or her illness.  Contrary to the district court’s finding that the city’s directive “improperly provide[d] supervisors with otherwise confidential medical information when they ha[d] no reason to possess such knowledge,” the appeals court held that the ADA “clearly permits an employer, including by express definition a supervisor (as an ‘agent’ of the employer),” to make inquiries and receive medical information.  Citing EEOC’s guidance on reasonable accommodation procedures, the court stated:  “The EEOC recognizes that in the context of disability requests, which would likely entail medical information of a more serious nature than a doctor’s note furnished for occasional sick leave, that it is appropriate for first-line supervisors to review and approve ADA accommodation requests in the first instance.”

E.E.O.C. v. C.R. England, Inc., 644 F.3d 1028 (10th Cir. 2011).  The plaintiff, a truck driver/trainer, was directed to have trainees sign a form acknowledging that they had been informed of his HIV-positive status.  The court held that the ADA’s confidentiality provisions did not apply to the acknowledgment form, since the defendant learned of the plaintiff’s medical condition through his voluntary disclosure and not through an authorized employment-related medical examination or disability-related inquiry.

Blanco v. Bath Iron Works Corp., 802 F. Supp. 2d 215 (D. Ma. 2011).  The plaintiff, who had attention deficit hyperactivity disorder (ADHD), alleged that his employer violated the ADA’s confidentiality provision when an in-house physician disclosed to managers that the plaintiff had omitted his ADHD in a medical questionnaire completed after being offered a job.  The court noted that, with limited exceptions, the ADA requires that an employer keep an employee’s medical information confidential.  Finding that there was no evidence that the physician disclosed the plaintiff’s medical questionnaire to management to advise them of the plaintiff’s necessary work restrictions or need for accommodation, the court denied the employer’s motion for summary judgment.  The court further found that regardless of whether the plaintiff lied in failing to disclose his ADHD, his questionnaire was protected because the ADA’s “confidentiality provision does not distinguish between accurate and inaccurate medical information or between affirmative and negative medical questionnaire responses.”

H.      Association with an Individual with a Disability

Stansberry v. Air Wisconsin Airlines Corp., 651 F.3d 482 (6th Cir. 2011).  The plaintiff, manager of an airport, claimed he was terminated because of his wife’s disability (Polyarteritis Nodosa). The defendant claimed the termination was for poor performance, including safety violations, failure to report the violations to the company, and failure to train and supervise staff adequately.  In its first reported decision interpreting the ADA’s “association” provision, the Sixth Circuit used the framework in Larimer v. IBM Corp., 370 F.3d 698 (7th Cir. 2004), to describe the three situations in which the association provision generally applies:  1) where an individual with whom an employee has a relationship or association has a disability that is costly for the employer’s health insurance plan (expense); 2) where the employer believes an employee will contract a disability or is genetically predisposed to acquiring a disability of a relative (disability by association); and 3) where an employer believes that an employee will be inattentive at work because of the need to care for someone with a disability (distraction).  The plaintiff argued only that the last situation applied in his case.  While the court acknowledged that the plaintiff’s poor performance was likely due to his wife’s disability that was irrelevant under the “association” provision.  The plaintiff failed to raise an inference that his termination was due to the defendant’s fear that he would be inattentive at work due to his wife’s disability as opposed to the plaintiff’s actual poor performance

I.
Retroactivity of ADA Amendments Act

In Jones v. Nationwide Life Insurance Co., 2012 WL 726675 (D. Mass. Mar. 5, 2012), the court rejected the plaintiff’s argument that the amended definition of disability under the ADAAA should apply to his denial of accommodation and termination claims, where he was advised on December 31, 2008, that he would be terminated if he did not obtain another slot in the company within thirty days, and having failed to do so, was then terminated on January 31, 2009.  “The fact that Plaintiff was given a provisional opportunity to apply (as it turned out, unsuccessfully) for some other slot in the company over the next thirty days, up to January 31, 2009, cannot obscure the fact that the discriminatory conduct had occurred as of December 31, 2008.
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